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[Original Order Enlarging Time to File Record.]

In tJie Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3252.

July 23, 1908.

JOHN WELSH, Administrator of the Estate of

MICHAEL WELSH, Deceased,

vs.

THE BARBER ASPHALT PAVING COMPANY
Now, at this day, for good cause shown to the

Court, it is ordered that the time for filing the tran-

script of record in this cause in the United States Cir-

cuit Court of Appeals for the Ninth Circuit, be, and

the same is hereby, extended ten days.

CHAS. E. WOLVERTON,
Judge.

[Endorsed] : No. 1629. United States Circuit of

Appeals for the Ninth Circuit. Order Enlai'ging

Time to File Record. Filed Jul. 25, 1908. F. D.

Monckton, Clerk. Re-Filed Aug. 5, 1908. F. D.

Monckton, Clerk.

[Names and Addresses of Attorneys.]

HENRY E. McGinn, Portland, Oregon,

Attorney for Plaintiif

.

AV. D. FENTON, Fenton Building, Portland, Ore-

gon, and

F. S. SENN, Corbett Building, Portland, Oregon,

Attorneys for Defendant.
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[Original Citation on Writ of Error.]

United States of America,

District of Oregon,—ss.

To the Barber Asphalt Paving Company, (Ireeting

:

You are hereby cited and admonished to be and ap-

pear before the United States Circuit Court of Ap-

peals for the Ninth Circuit, at San Francisco, Cali-

fornia, within thirty days from the date hereof, pur-

suant to a writ of error filed in the Clerk's office of

the Circuit Court of the United States for the Dis-

trict of Oregon, wherein John Welsh, administrator

of the estate of Michael Welsh, deceased, is plaintiff

in error and you are defendant in error, to show

cause, if any there be, why the judgment in the said

writ of error mentioned should not be corrected and

speedy justice should be done to the parties in that

behalf.

Given under my hand, at Portland, in said District,

this 26 day of June, 1908.

CHAS. E. WOLYERTON,
Judge.

District of Oregon,—ss.

Due service of the within citation is hereby admit-

ted at Portland, Oregon, this 26th day of June, 1908.

w:m. d. fenton,
Attorney*' for Defendant, Barber Asplialt Paving

Company.

[Endorsed] : No. . U. S. Circuit Court, Dis-

trict of Oregon. John AVelsh, Administrator of the
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Estate of Michael Welsh, Deeeasetl, vs. Barber As-

phalt Paving Company. Citation on Writ of Error.

Filed June 26th, 1908. G. H. Marsh, Clerk. By

, Deputy Clerk.

In the United States Circuit Court of Appeals for

the Xintli Circuit.

No.

JOHX WELSH, Administrator of the Estate of

MICHAEL WELSH, Deceased,

vs.

THE BARBER ASPHALT PAVING COMPANY.

Writ of Error [Original].

The United States of America,—ss.

The President of the United States of America, to

the Judges of the Circuit Court of the L^nited

States for the District of Oregon, Greeting

:

Because in the records and proceedings, as also in

the rendition of the judgment of a plea which is in

the Circuit Coui-t before the Honorable Charles E.

Wolverton, one of you, between John Welsh, admin-

istrator of the estate of Michael Welsh, deceased,

Plaintiff and Plaintiff in Error, and The Barber As-

phalt Paving Company, Defendant and Defendant in

Error, a manifest error hath hapiiened to the great

damage of the said Plaintiff in Error, as by complaint

doth appear ; and We, l3eing willing that error, if any

hath been, should be duly corrected, and full and

speedy justice done to the parties aforesaid, and in
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this behalf, do command you, if judgment be therein

given, that then, under your seal, distinctly and open-

ly, you send the record and proceedings aforesaid,

with all things concerning the same, to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit together with this writ, so that you have the same

at San Francisco, California, wdthin thirty days from

date hereof, in the said Circuit Court of xippeals to

be then and there held ; that the record and proceed-

ings aforesaid being then and there inspected, the

said Circuit Court of Appeals may cause further to

be done therein to correct that error, what of right

and according to the laws and customs of the United

States of America should be done.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, this June 26, 1908, 189.

[Seal] G. H. MARSH,
Clerk of the Circuit Court of the United States for

the District of Oregon.

[Endorsed] : No. 3252. In the U. S. Circuit Court

of Appeals for the Ninth Circuit. John Welsh, Ad-

ministrator of the Estate of Michael Welsh, De-

ceased, vs. The Barber Asphalt Paving Company.

Writ of Error. Filed June 26, 1908. G. H. Marsh,

Clerk, United States Circuit Court, District of Ore-

gon.



The Barhcr Asphalt Paving Compaiijf.

In the Cireuit Court of the United States for the

District of Oregon.

October Term, 1907.

Be it remembered, that on the 26th day of Jamiarv,

3908, there was duly filed in the Circuit Court of the

United States for the District of Oregon, a complaint,

in words and figures as follows, to wit

:

In the Circuit Court of the United States Within and

for the District of Oregon.

JOHN WELSH, Administrator of the Estate of

MICHAEL WELSH, Deceased,

Plaintiff,

vs.

BARBER ASPHALT PAVING COMPANY,
Defendant.

Complaint.

Plaintiff for cause of action against the defendant

alleges

:

I.

That on the 19th day of December, A. D. 1907, the

plaintiff John Welsh was by the County Court of

Multnomah County, sitting in probate, duly and regu-

larly appointed administrator of all and singular the

goods, chattels and estate of Michael Welsh, deceased,

and ever since that time the said John Welsh has been

and now is the duly appointed administrator of all
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and singular the goods, chattels and estate of the said

Michael Welsh as aforesaid.

II.

That the plaintiff John Welsh is a citizen of the

United States and of the State of Oregon, and is a

resident of the State of Oregon.

III.

That the defendant the Barber Asphalt Paving

Company is a corporation organized and existing

under the laws of the State of West Virginia, and

said Barber Asphalt Paving Company is a citizen of

said State of West Virginia, and the business in

which the defendant corjporation engaged was mostly

that of paving streets in various municipal corpora-

tions f the Amercian Union.

That the defendant corporation during all the time

mentioned in this Complaint was engaged in doing

business at Portland, Oregon, and that the defendant

was the proprietor of a certain factory situated on

the east side of the Willamette River at Portland,

Oregon ; that said factory was occupied and used by

the said defendant as and for a i)lace wherein was

made and manufactured asphalt and such other ma-

terials as was necessary to enable tlie defendant cor-

poration to carry on its said business.

IV.

That as a part of the factory, the defendant cor-

poration was the owner and proprietor of certain ma-

chinery designed for the purpose of hoisting barrels

of pitch, asx)]ialt, etc., from the ground level to mix-

ing vats a considerable distance above the ground
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level. The hoisting of barrels is and has been by the

defendant corporation conducted in the following

manner, to wit : (To make the workings of said bar-

rel hoist as plain to the Court as possible plaintiff

has hereto attached a l)lue-print drawing and marked

the same Exhijnt "A," to which ])lue-print drawing

reference is hereby made.)

The hoisting is attached b_y means of two chain

be^ts, said two chain belts are indicated on the blue

print drawing Exhibit "A," by being marked b}^ the

numeral I; said two chain belts pass around the

sprocket wheels marked on said blue-print by the nu-

meral 2, two of wdiich sprocket wheels are located in

a pit below the ground level and the upper two of

which sprocket wheels are located on a shaft marked

3 on said bhie-print. Said last mentioned sprocket

wheels being about twenty feet a])ove the ground and

at the point where the material is taken from the bar-

rel hoist to the vats where the sam^e is manufactured.

The two chain belts, which are marked 1 on the 1)lue-

print, are provided with brackets on which the bar-

rels are rolled at the ground level and hoisted b,y

means of the travel of the chain up and over the top

of the upper sprocket wheels, which is marked 2 on

l)lue-x3rint, where they are received by the workman,

(For a barrel in process of being hoisted see blue-

print.) On the shaft, naarked on blue-jDrint 3, are

also placed spur gear wheels, marked on blue-print

4, which gear wheels are propelled by spur gear pin-

ions, on the blue-print marked 5, whicli are carried

on a shaft, marked on blue-iorint 6, on the end of said

shaft 6 is a sprocket wheel, marked on blue-print 7.
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This sprocket wheel 7 is propelled by the sprocket

chain marked 8 on blue-print, which passes around

it and down around a corresponding sprocket wheel,

marked 9 on blue-print, which is arranged to rotate

freel.y on a shaft, marked 10 on blue-print, which

shaft 10 is propelled by a belt, which is marked 11 on

blue-print, which comes through an intermediate

shaft from the electric motor by which electric motor

the machinery of the j^lant is driven. This shaft JO

is driven at a speed of about one hundred rotations

per minute. T^he shaft 10 is arranged to rotate

freely within the hu'h of tlie sprocket wheel 9, and

therefore the latter does not rotate with the shaft 10

until clamped thereto by means of a friction clutch,

marked 12 on blue-print, the outside shell of which is

rigidly secured to the hub of the sprocket 9, the inside

shell, marked 13 on blueprint, of which is rigidly se-

cured to shaft 10. The insif^ shell 13 of tlie clutch is

made to slide into contact with the shell 12 and adhere

tightly thereto, this causing the entire clutch together

with the sprocket wheel 9 and the remainder of the

mechanism of the barrel hoist to operate. When the

clutch is thrown into ojiteration the level 11 occupies

the position shown by dotted lines in blue-print draw-

ing. When the-(^lttt€h is thrown out of operation the

ghaftlever 14 occupies the position shown by dotted

-iines in-blue-prin#-^b^awing: When the clutch is

thrown out of operation the shaft lever 14 occupies

the position shown by the solid lines on the blue-print

drawing. The shaft 10 is located about twelve feet

above the ground level, and to reach and shift the
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clutch the operator, because of the shortness of the

lever 14, is required to pass up a ladder onto an open

plank floor. The clutch is shifted by means of a col-

lar, marked 15 on blue-print, attached to the shifting

lever 11 and which is intended to be attached to the

sliding hub, marked 16 on the blue-print, which

operates the clutch. This collar 15 when the clutch

was in working condition would rotate on the hub 16

freely, but would not slide off from same when the

shift lever 14 is operated. At the time the deceased

was killed this collar 15 would slide freely from the

hul) 16, and for this reason the operation of the shift-

ing lever 14 into the position shown by dotted lines in

the blue-print drawing would close the clutch and set

the hoist into operation, and a reverse movement of

the shifting lever 14 into position shown l)y th(^ solid

lines in the blue-print, would disconnect the clutch

and thus stop the barrel hoist. To ju'event tlie shaft

10 shifting endwise while in operation a set collar,

marked 17 on blue-print, is provided, which is firmly

secured to the shaft 10 by means of a setscrew, mark-

*'d 18 on the blue-print.

V.

That the defendant company (sometime before

the happening of the event of which the plaintiff com-

jjlains, and which event is the basis of this action, the

exact time being unknown) wrongfull}^ and negli-

gentl}^ permitted said barrel hoist to become and be

out of repair in this, that though the collar 15 would

slide freel}' from the Ind) 16 and by the operation of

the shifting lever 14 into the position sliown b}^ dotted
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lines in the blue-print drawing would close the clutch

and set the hoist in operation ; vet a reverse movement

of the shifting lever 14 into the position shown by the

solid lines in the blue print would not disconnect the

clutch by reason of the collar 15 not sliding the hub

16, but instead siding off from said hub 16 thus forc-

ing an operator if he would stop the operation of the

mechanism, to approach it and disconnect the clutch

l)v means of a stick.

VI.

That the defendant corporation in the month of

November of the year 1907, wrongfull}^ and negli-

gently further permitted said mechanism to be and

to remain out of order in this, that it wrongfulh% neg-

ligently and carelessly permitted a setscrew, which

is marked 18 on the jjlue-print, to extend outside of

the body of the set collar 17 without in any manner

boxing or guarding the same as required by law.

Said setscrew extended for a distance of about an

inch and a quarter beyond the body of the set collar

17.

VII.

That on the 7th day of November A. D. 1907,

Michael Welsh, the deceased was in the service and

employment of the defendant corporation and was

engaged in operating the said liarrel hoist. During

the time that the said deceased vras engaged in operat-

ing said barrel hoist it became necessary for the said

deceased, owing to the defective condition in which

the defendant corporation had allowed the friction

clutch 12 to remain in b}'' which it could not be opera-

ted by means of the lever 14, it became necessary for

the deceased to ascend the ladder and pass along the
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open plank floor and to approach closely to the clutch

to throw it out of operation by means of a stick. In

doing so the clothing of the said deceased became en-

tangled by the said screw 18 by reason of its extend-

ing beyond the surface of the said collar 17 and be-

cause of the shaft 10 l)eing in rapid rotation his

clothing was wound around the shaft and his body

was forcibly pounded against the iron supporting

frame, fracturing his spine and otherwise inflicting

mortal injuries to him, the said Michael Welsh, from

the effects of which injuries Michael Welsh died.

VIII.

That the negligence of the defendant corporation

consisted in this

:

First, in allowing the friction clutch to be and re-

main defective hy reason of vdiich said friction clutch

could not be disconnected and the barrel hoist stopped

] »y the operation of the lever marked 14.

Second, in allowing said setscrew 18 to extend be-

yond the surface of the set collar 17 without the same

being guarded as required by law.

IX.

That the said Michael Welsh at the time of his

death was about thirty-two years of age. He was an

nidiistrious and sober man, and that in his death his

estate has sustained damage in the sum of $7,500.00.

Wherefore, the plaintiff, as administrator of the

estate of Michael Welsh, deceased, pra^^s judgment

against the defendant in the aum of $7,500.00, and

for costs and disbursements of this action.

HENRY E. McGINN,
Attorney for Plaintiff.
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United States of America,

District of Oregon,—ss.

I, John Welsh, being first duly sworn on oath de-

pose and say: That I am the administrator of the

estate of Michael A¥elsh, deceased, and that I am the

plaintiff in the above-entitled action and that the

foregoing complaint is true as I verily believe.

JOHN WELSH.
Subscribed and sworn to before me this 28th day

of January, 1908.

[Seal] E. MAY,
Notary Public for State of Oregon.

Filed January 29, 1908. J. A. Sladen, Clerk U.

S. Circuit Court, District of Oregon.

And afterwards, to wit, on the 29th day of January,

1908, there was issued out of said court a Sum-

mons, in words and figures, as follows, to wit:

Return of Civil Process.

United States of America,

District of Oregon,—ss.

I hereby certify that on the 30th day of January,

1908, at Portland, Multnomah County, in said Dis-

trict, I duly served the within Summons upon the

therein-named Barber Asphalt Paving Co., by de-

livering to Oscar Huber, personally as manager of
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said Comi^any a true copy of said summons, duly cer-

tified to by Clerk Circuit Court, together with a

cop3^ of the Complaint in the within-entitled action,

duly certified to by Henry E. McGinn, Atty. for Plff.

CHARLES J. REED,
United States Marshal.

In the Circuit Court of the United States for the

District of Oregon.

No. 3252.

JOHN AVELSH, Administrator of the Estate of

MICHAEL AVELSH, Deceased,

Plaintiff,

vs.

BARBER ASPHALT PAVING COMPANY,
Defendant.

Summons.

The President of the United States, to Barber As-

phalt Paving Company, the Above-named De-

fendant, Greeting:

You are hereby commanded to l)e and appear in

the above-entitled court, holden at tlie city of Port-

land, in said District, and answer the complaint filed

against you in the above-entitled action, within ten

days from the date of the service of this Summons

upon you, if served within the county of Multnomah,

in said District ; or, if served within any other coun-

ty of said District, then within thirty days from the

date of such service upon you ; and if you fail so to

apj)ear and answer, for want thereof, the plaintiff,

as administrator of the estate of Michael AVelsh, de-



Tlie Barber Asphalt Paving Company. 15

ceased, will take judgment against you for the sum

of $7,500.00, and for the costs and disbursements of

this action.

And this is to command you, the Marshal of said

District, or your deputy, to make due service and re-

turn of this Sunnnons. Hereof fail not.

Witness the Honorable MELVILLE AV. FUL-
LER, Chief Justice of the United States, and the seal

of said Circuit Court, af&xed at Portland, in said

District, this 29th day January, 1908.

[Seal] J. A. SLADEN,
Clerk.

By G. H. Marsh,

Deputy Clerk.

Returned and filed February 1, 1908. J. A. Sl.s-

den, Clerk U. S. Circuit Court, District of Oregon.

And afterwards, to wit, on the llth day of March,

1908, there was dul}" filed in said court, an An-

swer, in words and figures as follows, to wit

:

In the Circuit Court of the United States Within

and for the District of Oregon.

JOHN AA'ELSH, Administrator for the Estate of

MICHAEL WELSH, Deceased,

Plaintiff,

vs.

THE BARBER ASPHALT PAVINGCOMPANY,
Defendant.
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Answer.

Comes now the clefeudaiit in tlie above-entitled

action, and for answer to the plaintiff's complaint

on file herein, admits, denies and alleges as follows

:

For a first and separate answer and defense to plain-

tiff's complaint herein, defendant admits and denies

as follows:

I.

Admits all of paragraph I in said complaint con-

tained.

II.

Admits all of paragraph II in said complaint con-

tained.

III.

Admits all of paragraph III in said complaint con-

tained.

IV.

Denies each and ever\^ allegation, and the whole

thereof, in paragraph IV of said complaint.

V.

Denies each and every allegation, and the whole

thereof, in paragraph V of said complaint.

VI.

Denies each and every allegation, and the whole

thereof contained in paragraj^h VI of said complaint.

VII.

Denies each and every allegation contained in par-

agraph VII, except that defendant admits that said

Michael AYelsh was an employee and in the service

of defendant on the 17th day of November, 1907.

VIII.

Denies each and every allegation, and the whole
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thereof contained in paragrapli VIII of said com-

plaint.

IX.

Denies each and every allegation, and the whole

thereof, contained in paragraph IX of said com-

plaint.

X.

Denies each and every allegation and each and

every paragraph in said complaint contained, and

the whole thereof, except such allegations and such

paragraphs as are herein specifically admitted.

For a second, further and separate answer and de-

fense to the plaintiff's complaint on file herein, de-

fendant alleges:

I.

That, to wit, on or about the 1st day of August,

1907, Michael Welsh, the deceased referred to in

plaintiff's complaint herein, entered the employ of

defendant, and from said first day of August, 1907,

to and until the 17th day of November, 1907, said

Michael Welsh was in the employ of the defendant

in this action, and during all of such time performed

work and services for the defendant in aiding the

defendant in making asphalt and other materials to

be used in and about the paving of streets in the City

of Portland, Oregon.

II.

That during all of such time and times Michael

Welsh had complete control and supervision over

Avhat is known as the barrel elevator hoist, which

barrel elevator hoist was and is a part of the defend-
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ant's factory, where the i3laintift"s deceased was em-

ployed during all the time as aforesaid. That said

barrel elevator hoist is composed of two perpendic-

ular chains, each about 50 feet. in length, numing

on certain cog wheels, which chains have attached to

them certain hooks or arms into which barrels are

laid, and after being so laid, said barrels are then

lifted by means of said chains and barrel elevator

hoist to a platform about 20 feet above the ground

floor of defendant's factory; that this elevator hoist

or chains, as aforesaid, are driven by a sliaft some

3 inches in diameter and some 12 feet long ; that on

the end of said shaft is what is commonly known as

a friction clztch, and is used for the purpose of start-

ing up or shutting down said barrel elevator hoist;

that about 12 inches from the end of this shaft there

is also a collar which is clamped on to the shaft by

means of a setscrew ; that during all of the time said

Michael Welsh was in the employ of this defendant,

being for a period of about three months, he had

full control and supervision over the aforesaid fric-

tion clutch and the aforesaid shaft and setscrew;

that during the time said Michael Welsh was in the

employ of this defendant he started up and shut

down said elevator by means of turning off or on

this friction clutch numerous times, to wit, not less

than 100; that said ]\Iichael Welsh, being the same

Michael Welsh referred to in plaintiff's complaint,

had full knowledge of the existence and mechanism

of the aforesaid barrel elevator hoist, tlie afore-

said friction clutch and the aforesaid shaft and
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the aforesaid setscrew; tliat lie was familiar with

the location of the same; that he knew and

appreciated the danger and risk from and of

said friction clutch, said shaft and said setscrew and

barrel elevator hoist; and that by reason of his fa-

miliarity with the danger and risk of said friction

clutch, said barrel elevator hoist, said shaft and said

setscrew, and by reason of his appreciation of the

danger and risk therefrom, said Michael Welsh did

assume at the time of the accident and for a long time

prior thereto had assumed, all the risk or danger of

injur}^ resulting from said setscrew or said shaft or

said friction clutch, or said barrel elevator hoist;

that the aforesaid barrel elevator hoist, friction

clutch, shaft and setscrew, are one and the same

identical barrel elevator hoist, friction clutch, shaft

and setscrew referred to and mentioned in plaintiff's

complaint herein; that the danger and risk arising

or resulting from said barrel elevator hoist, friction

clutch, shaft or setscrew or collar aforesaid w^ere ob-

vious, apparent and patent, an and were fully known

and appreciated by the said Michael Welsh, and all

danger or risk arising therefrcm were assumed by

said Michael Welsh at the time of said injuries men-

tioned in plaintiff's complaint.

For a third, separate and further defense and an-

swer to the plaintiff's complaint on file herein, de-

fendant alleges:

I.

That said Michael Welsh, being the same Michael

Welsh named in and referred to in plaintiff's com-
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plaint on file herein, entered the employ of said de-

fendant on or about August 1st, 1907, anil continued

in the emj^lo}^ of the defendant herein until about

November 17, 1907 ; that during all this time, being,

to wit, a period of over three months, said Michael

Welsh had complete control and supei vision over

the barrel elevator hoist, friction clutcli, shaft, col-

lar and setscrew, set forth and mentioned in the

plaintiff's complaint herein; that during all of said

time, said Michael Welsh operated said l)arrel ele-

vator hoist, of which barrel elevat)r li)ist the said

setscrew^, collar, friction clutch ai/1 shaft were a

part.

11.

That he had equal knowledge with the defendant

as to the condition of said barrel eh v itor hoist, said

friction clutch, said shaft, said coll.ir and said set-

screw; that if there were any defech in said barrel

elevator or said friction clutch, or sa'd collar, or said

setscrew, or said shaft, which defendant hereby si)e-

cifically denies, said ^Michael Welek was familiar

with said defects and each of thein, and knew and

appreciated the risk and danger o^ vlie same, if any

there were, which defendant hereby ilenies; and said

Michael Welsh had equal knowle'lgis of said defects

with this defendant, if any there ^ rei r, which defend-

ant hereby denies.

III.

That said Michael Welsh ki»ew, understood and

appreciated the danger and risk tvom said barrel

elevator hoist, said friction clutch, an id shaft, collar
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and setserew, of an}- there were, ';^^ll\cll defendant

herein denies, eqnally as well as this defendant, and

]\y reason of sneh equal knowJedgo on the part of

said Michael Welsh, did assmne tliG ris/i and danger

of being- injured by reason of any ilef&'t, which de-

fendant hereby denies, that may have existed in the

machinery composing said barrel eli'vator hoist, said

friction clutch, said shaft, collar and se\screw, and

having equal knowledge with the dei'endaat as to the

condition, location and existence of this barrel ele-

vator hoist, friction clutch, shaft, collar ani setserew,

and knowing and appreciating tl^e dangei* and risk

arising therefrom equally as well as this ilefendant,

said Michael Welsh did, at the time of snid injury,

assume the risk and danger of injury therefrom.

For a fourth, separate and fprth( r dc fense and

answer to the plaintiff's complaint on file Jierein, de-

fendant alleges

:

I.

That said Michael Welsh entered ilie umploy of

this defendant on or about August 1 , 190 T, and re-

mained and continued in its emjloy LUitil ibout No-

vember 17, 1907, being a period o^' o\''r Ihr^e months;

that during all of said time said Mikhail ^\^elsh had

complete control and supervisio>i orer the aforesaid

barrel elevator hoist, the frictio/j clutch, shaft, col-

lar and setserew mentioned in plaintiff's complaint

herein; that during all of sahJ time said Michael

Welsh operated said l)arrel elevator hoisi, of which

said friction clutch, collar, sh?,lt and setserew were

a part; that said barrel elevatca- hoist was a device
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used for the purpose of hoisting barrels of asph?r/t

from the ground floor of the defendant's factory to

the top floor, being a distance of about 20 feet ; that

said barrel elevator hoist is made and constructed

of t\YO chains about 2 feet apart and each 50 feet

long, running upon certain cogwheels and fastened

to said chain, are certain arms or hooks into which

barrels are laid for the purx:)ose of hoisting them

from the said ground floor of defendant's factory to

the top floor ; that said barrel elevator hoist is driven

by a certain shaft, being the same shaft mentioned

and referred to in plaintiif 's complaint, whicb shaft

is about 3 inches in diameter and some 12 feet long.

At the end of said shaft there is what is comm^only

known as a friction clutch; that the purpose and

object of this friction clutch is to start up or shut

down said barrel elevator hoist; that a1)out 12 inches

from said friction clutch and clamped to said shaft

there is a collar, which is a necessary part and por-

tion of said shaft, which collar is fastened to said

shaft by means of a setserew. That when it is de-

sired to shut down said barrel elevator, it is done by

means of placing a stick between the friction '^lutch

and an upright iron which is near the friction clutch,

and prying the friction clutch from oif said barrel

elevator hoist so as to shut it down.

II.

That on said 17th day of November, 1907, said

Michael Welsh undertook to shut down said barrel

elevator hoist by prying said friction clutch loose,

and on said day took said stick, placed his hand on
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one end of it and placed it between the friction clutch

and the aforesaid npright iron, and then carelessl}'

and negligently reached his ami over the aforesaid

shaft, collar and setscrew, and did then and there

carelessl.Y and without any forethought or precau-

tion on his part, lean with his body and arm over

and upon the aforesaid collar, shaft and setscrew,

and while doing so, was then and there, through his

own carelessness and negligence caught upon the

aforesaid setscrew, and by reason of his carelessness

and negligence, sustained the injury set forth in

plaintiff's complaint.

III.

That it was not necessary for said Michael Welsh,

in the performance of his duty to approach said

setscrew, or said shaft or said collar so as to allow

his clothing or any part of his person to be caught on

the aforesaid setscrew, or collar or shaft; that said

Michael Welsh could have shut down said barrel

elevator by means of turning off said friction clutch

with the aforesaid stick by standing at least two feet

away from said shaft, collar and setscrew.

IV.

That said Michael Welsh knew and had full

knowledge of the fact that he could shut down said

barrel elevator by turning off said friction clwch

by means of the aforesaid stick while standing at

least two feet from said shaft, friction clutch,

collar and setscrew; that by standing away from

said friction clutch, collar, shaft and setscrew as

aforesaid, all of which said Michael Welsh, knew,
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there would have been absohitely no danger or

risk of said Michael Welsh being eaught on said

setscrew, collar, shaft or friction clutch. That

said Michael Welsh knew of this safe way of

shutting down this Ijarrel elevator hoist, and knew

of this safe way of turning off this friction clutch,

and had often shut down this barrel elevator

hoist and had often turned off this friction c//utch

by standing away a distance of about 2 feet from

said setscrew and said shaft, collar, and friction

clutch, and said Michael Welsh, before receiving

the injuries set forth in plaintiff's complaint,

had been warned and instructed by this defendant

to turn off said friction clutch and shut down said

barrel elevator hoist by standing away from said

shaft, said setrcrew, said collar and said friction

clutch a distance of about two feet as aforesaid,

and said Michael Welsh, at the time of receiving

the injuries set forth in plaintiff's complaint,

knew the existence and the location of the afore-

said friction clutch, shaft, collar and setscrew,

and knew and appreciated the danger and the risk

arising and resulting therefrom, if anv there were,

which defendant hereby denies, and that at the

time and for a long time i^rior thereto the risk

arising or resulting from said friction clutch,

shaft, collar or setscrew were obvious, patent and

visible and known to said Michael Welsh and said

JNIichael Welsli knew the condition of said friction

clutch, shaft, collar and setscrew, and said jMichael
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Welsh, notwitlistanding the aforesaid ^Ya^ning,

and notwithstanding that he had full knowledge

of the defects in said friction clntch, shaft, collar,

setscrew and barrel elevator hoist, if any there

were, which defendant herein denies, and notwitli-

standing that said Michael Welsh knew and ap-

preciated the danger arising or resulting from

{said friction clntcli, shaft, collar or setscrew,

if any there were, and notwithstanding that said

Michael Welsh knew the safe way in which to

shut down s.sid barrel elevator hoist, and in which

to throw off said friction clutch, and notwithstand-

ing that the dangers and risks arising or result-

ing from said friction clutch, shaft, collar and set-

screw, were olndous, patent and visil)le to said

Michael Welsh, all of whidi he knew, yet said

Michael Welsh, carelessly and negligently, did

choose an unsafe and dwr/gerous way in which to

throw off said friction clutch in which to shut down

said barrel elerator hoist, wdien he knew of a safe

and secure way of doing the same, and said injuries

received by said Michael Welsh were due to his own

carelessness and negligence, and not due to the

carelessness or negligence of this defendant, in any

way.

For a fifth further and separate answer and de-

fense to the plaintiff's complaint herein, defendant

alleges

:

I.

That the injuries received by the said Michael

Welsh set forth in plaintiff's complaint herein were
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unaYoidaljle and inevitable and pnrel^y accidental,

and were caused in no way by the carelessness,

negligence or oversight of this defendant.

For a sixth further and separate defense and

answer to plaintiff's complaint on file herein, de-

fendent alleges

:

I.

That if there was any negligence or carelessness,

which defendant therein denies, which in any way

contributed to the said Michael Welsh's injuries,

or caused the same, as set forth in plaintiff's com-

plaint, it was the carelessness and negligence of a

fellow-servant of the said Michael Welsh and not

the carelessness or negligence of this defendant.

Wherefore, defendant, having fully answered

plaintiff's complaint herein, prays that said case be

dismissed, and for its costs and disbursements lierein.

F. S. BLATTNER and

F. S. SENN,
Attorneys for Defendant.

District of Oregon,

County of Multnomah,—ss.

I, Oskar Huber, being first duly sworn, depose and

say that I am the managing agent of the Barber

Asphalt Paving Co., the defendant in the above-en-

titled action ; and that the foregoing answer is true as

I verilv believe.

OSKAR HUBER.

Subscribed and sworn to ])efore me this 13th day of

March, 1908.

[Seal] F. S. SENN,

Notary Public for the State of Oregon.
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District of Oregon,

County of Mnltnomali,—ss.

Due service of the witliin Answer is hereby ac-

cej^ted in Mnltnomah County, Oregon, this da}^ of

March, 1908, by receiving a copy thereof, duly certi-

fied to as such by F. S. Senn, one of the attorneys for

Defendant,

HENRY E. McGinn,
Attorno}^ for Plaintiff.

Piled March 14, 1908. J. A. Sladen, Clerk.

And afterwards, to wit, on tlie 16th day of March,

1908, there was duly filed in said Court a reply,

in words and figures as folio vv'S, to wit:

/;; the Circuit Court of the United States Within and

for tlie District of Oregon.

JOHN WELSH, Administrator for the Estate of

MICHAEL WELSH, Deceased,

Plaintiff,

vs.

THE BARBER ASPHALT PAVING COMPANY,
Defendant,

[Plaintiff's] Reply.

Comps now the plaintiff above named and replies

to the new matter found in the defendant's answer,

wliich answer is here on file.
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I.

The plaintiff denies eacli and every allegation

found in the second further and separate answer and

defense of the defendant's answer, and the plaintiff

says that the. facts are as he has alleged them to he

in his Conii>laint, and they are not otherwise.

II.

The plaintiff denies each and every allegation

found in the third further and separate answer and

defense of the defendant's answer, and the plaintiff

says that the facts are as he has alleged them to he

in liis Complaint, and they are not otherwise.

III.

The plaintiff denies each and every allegation

found in the fourth further and separate answer and

defense of the defendant's answer, and the plaintiff

says that the facts are a as he has alleged them to be

in his Complaint, and they are not otherwise.

IV.

The plaintiff denies each and every allegation

found in the fifth further and separate answer and

defense of the defendant's answer, and the plaintiff

says that the facts are as he has alleged them to be

in his complaint, and they are not otherwise.

V.

The plaintiff denies each and every allegation

found in the sixth further and separate answer and

defense of the defendant's answer, and the plaintiff

saj's that the facts are as he has alleged th^m to be

in his complaint, and they are not otherwise.
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Wherefore, plaintiff prays judgment as in liis

Complaint.

HENRY E. McGINN,
Attorney for Plaintiff.

United States of America,

District of Oregon,—ss.

I, John M. Welsh, Vicing first diib^ sworn, depose

and say that I am the |)laintiff' in the above-entitled

action ; and that the foregoing Repl,y is true as I

verily believe.

JOHN M. WELSH.

Subscribed and sworn to before me this 16th day of

March, 1908.

[Seal] E.MAY,
Notary Public for State of Oregon.

United States of America,

District of Oregon,—ss.

Due service of the within Reply is hereby accepted

in Multnomah County, Oregon, this 16 day of March,

1908, by receiving a coj^y thereof, duly certified to

as such by Henry E. McGinn, attorney for plaintiff.

F. S. SENN,
Of Attorneys for Defendant.

Filed March 16, 1908. J. A. Sladen, Clerk U. S.

Circuit Court, District of Oregon.
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And afterwards, to wit, on Thursday, the 30th day of

April, 1908, the same being the 16th judicial day

of the regular April term of said court—Present,

the Honorable CHARLES E. WOLVERTON,
United States District Judge presiding—the

following proceedings were had in said cause,

to wit

:

[Minutes of Trial—April 30, 1908.]

/;/ fJie Circuit Coiai of the United States for the Dis-

trict of Oregon.

No. 3252.

April 30, 1908.

JOHN WELSH, Administrator of the Estate of

MICHAEL WELSH, Deceased,

vs.

BARBER ASPHALT PAVING COMPANY.
Now, at this day, comes the above-named plaintiff

by Mr. H. E. McGinn, of counsel, and the defendant

herein by Mr. F. S. Semi and Mr. W. D. Fenton, of

counsel, and this being the day set for the trial of

this cause, no^v come the following named jurors to

try the issues joined, to wit: James A. Gibson, James
B. Nesmith, J. Raymond Rogers, Andrew M. Wes-
trem, Hance S. Tuthill, Herbert E. Poppleton, James

P. Rasmussen, Charles F. Vilas, Robert McFarland,

Hugh Ilerron, Arthur O. Thomas, and August Dip-

pel, twelve good and lawful men of the District, who
being accei)ted by both parties duly empanelled and
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sworn, proceed to hear the evidence adduced, and

having heard the testimon}^ of Dr. W. S. Armstrong,

Ehner Jake, H. H. Randall, Geo. Rosenstein, W. D.

Bryan, John Welsh, and H. A. Glover, v.dtnesses on

behalf of the plaintiff herein, and the hour of ad-

journment having arrived the further trial of tliis

cause is continued until to-morrow, Frida.v, May 1st,

1908, at 10 o'clock, A.M.

And afterwards, to wit, on Frida}^, the 1st day of

Ma.y, 1908, 1908, the same being the 17th judicial

day of the regular April term of said court

—

Present, the Honorable CHARLES E. AVOL-

VERTON, United States District Judge pre-

siding—the following j^roceedings were had in

said cause, to wit

:

[Minutes of Trial (Eesumed)—May 1, 1908.]

Ill the Circuit Court of the V^nited States for the

District of Oregon.

No. 3252.

May 1, 1908.

JOHN WELSH, Administrator of the Estate of

MICHAEL WELSH, Deceased,

vs.

BARBER ASPHALT PAVING COMPANY.

Now, at this day, come the parties hereto by their

counsels as of yesterday, and the jury impanelled

herein being present and answering to their names

the trial of this cause is resumed, and thereupon
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said jury hears the evidence of Ehner Davis, a wit-

ness on behalf of the plaintiff.

And, thereupon, said defendant moves for a non-

suit herein, and the Court having heard the argu-

ments of counsel will advise thereof.

And the hour of adjournment having arrived,

the further trial of this cause is continued until to-

morrow, Saturday, May 2, 1908.

And afterwards, to wit, on Saturday, the 2d day of

May, 1908, the same being the 18th judicial day

of the regular Ai^ril term of said court—Pres-

ent, the Honorable CHARLES E. WOLVER-
TON, United States District Judge presiding

—

the following proceedings were had in said cause,

to wit

:

[Minutes of Trial (Resumed)—May 2, 1908.]

In the Circuit Court of the Vnited States for the Dis-

trict of Oregon.

Xo. 3252.

May 2, 1908.

JOHN WELSH, Administrator of the Estate of

MICHAEL WELSH, Deceased,

vs.

BARBER ASPHALT PAVING COMPANY.

Now, at this day, come the parties hereto by their

counsel as of yesterday, and the jury impanelled

herein being present, and answering to their names,

the trial of this cause is resmned, and thereupon,
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It is ordered, that the motion of the above-named
defendant be, and it is hereby, denied.

And, thereupon, said jury hears the evidence of W.
T. Holden and G. B. Hayes, witnesses on behalf of

the defendant herein.

And, thereupon, said defendant moves the Court

to instruct the jur}^ to return a verdict for said de-

fendant, on consideration whereof, it is ordered, that

said motion be, and the same is hereby, denied.

And the hour of adjournment having arrived, the

further trial of this cause is continued until Monday,

May 4, 1908, at 10 o'clock A. M.

And afterwards, to wit, on Monday, the 4th day of

May, 1908, the same being the 19th judicial day

of the regular April term of said court—Pres-

ent, the Honorable CHARLES E. WOLVER-
TON, United States District Judge presiding

—the following proceedings were had in said

cause, to wit:

[Minutes of Trial (Resumed)—May 4, 1908.]

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3252.

May 4, 1908.

JOHN WELSH, Administrator of the Estate of

MICHAEL WELSH, Deceased,

vs.

HARDER ASPHALT PAVING COMPANY.
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Now, at this day, come the parties hereto by their

counsel as of the last preceding Coui-t da}^ and the

jur}?- impanelled herein being i^resent and answering

to their names, the trial of this cause is resumed, and

the said jury having heard the evidence adduced, th.e

arguments of counsel, and the charge of the Court,

retire from the courtroom, under the charge of

proper sworn officers, to consider of their verdict.

And afterwards, to wit, on Tuesday, the 5th day of

May, 1908, the same being the 20th judicial day

of the regular AT)ril term of said court—Present,

the Honorable CHARLES E. WOLVERTON,
United States District Judge presiding—the fol-

lowing proceedings were had in said cause, to

wit

:

[Minutes of Trial (Resumed)—May 5, 1908.]

In the Circuit Court of the United States for the

District of Oregon.

No. 3252.

May 5, 1908.

JOPIN WELSH, Administrator of the Estate of

MICHAEL WELSH, Deceased,

vs.

BARBER ASPHALT PAVING COMPANY.
Now, at this day, come the parties hereto by their

counsel as of yesterday, and the jury impanelled

herein being present and answering to their names,

return into court the following verdict, to wit :
'

' We,
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he jury in the above-entitled action, find for the de-

fendant. August Dippel, Foreman," which verdict

s received by the Court and ordered to be filed.

^nd afterwards, to wit, on the 5th da}^ of May, 1908,

there was duly filed in said Court, a verdict, in

w^ords and figures as follows, to wit

:

[Verdict of the Jury.]

hi the Circuit Court of the United States for the

l)istrict of Oregon.

rOHN WELSH, as Administrator of the Estate of

MICHAEL WELSH, Deceased,

vs.

rHE BARBER ASPHALT PAVING COM-
PANY.

Defendant.

We, the jury in the above-entitled action, find for

the defendant.

AUGUST DIPPEL,
Foreman.

Filed May 5, 1908. J. A. Sladen, Clerk U. S. Cir-

cuit Court, District of Oregon.
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And afterAYards, to wit, on Wednesday, the 6tli day of

May, 1908, tlie same being the 21st judicial day

of the regnhir Ai^ril term of said court—Pres-

ent, the Honorable CHARLES E. AVOLVER-
TON, United States District Judge presiding

—the following proceedings were had in said

cause, to wit

:

[Judgment.]

In the Circuit Court of the United States for the

District of Oregon.

No. 3252.

May 6, 1908.

JOHN WELSH, Administrator of the Estate of

MICHAEL WELSH, Deceased,

vs.

BARBER ASPHALT PAVING CO:\IPANY.

Now, at this day, it appearing to the Court that

the jury impanelled in this cause, in smy by its ver-

dict rendered herein, found for the defendant and

against the plaintiff herein.

It is considered, that said plaintiff take nothing

by this action, and that said defendant go hence

without day, and that said defendant do have and re-

cover of and from said plaintiff his costs and dis-

bursements herein, taxed at $92.70 and that execu-

tion issue thereof.

And, thereupon, on motion of Mr. Henry E. !Mc-

Ginn, of counsel for said plaintiff', said defendant
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being j)reseiit hy Mr. W. D. Fenton, of counsel, it is

ordered, that said plaintiff be, and lie is hereby al-

lowed thirt.v days from this date in which to i3reioare

and submit a bill of exce]itions herein.

And afterwards, to wit, on the 9th day of May, 1908.

there was duly filed in said Court, a cost-bill, in

words and figures as follows, to wit:

[Cost-Bill.]

In the U. S. Circuit Court, of the State of Oregon,

Ninth Circuit.

JOHN WELSH, Admr. of the Estate of aMICHAEL
WELSH, Deceased,

Plaintiff,

vs.

THE BARBER ASPHALT PAVING CO.,

Defendant.

STATEMENT OF COSTS AND DISBURSE^
MENTS CLAIMED IN ABOVE-ENTITLED
CAUSE BY DEFENDANT.

Clerk's Fees $ 13.50

Sheriff's Fees

Trial Fees

Attorney's Fees 20.00

Stamps

Advertising

Depositions

Witnesses: Geo. Rosenteil, 3 days 6.60

H. H. Randle, 3 days 6.60



38 Jolin Welsh vs.

W. T. Holden, 3 days 6.60

G.B.Hays, 2 days 4.40

Reporter's fees, 3i/4 days. . . . 35.00

Total, $ 92.70

State of Oregon,

County of Multnomah,—ss.

I, F. S. Senn, being duly sworn, say I am one of

defendant's atty's in the above-entitled cause; that

the disbursements set forth above have been neees-

sarily incurred in the 23rosecution of this suit, and

that defendant is entitled to recover the same from

plaintiff.

F. S. SENN.

Subscribed and sworn to 1)efore me this 8th da.v of

May, A. D. 1908.

[Seal of Notary Public] KARL V. LIVELY.

State of Oregon,

County of Multnomah,—ss.

Due service of the within cost-bill is hereby ac-

cepted in Multnomah County, Oregon, this 8th day

of May, 1908, by receiving a copy thereof, duly cer-

tified to as such by F. S. Senn, attorney for defend-

ant.

HENRY E. McGinn,
Attorney for PI.

Filed May 9, 1908. J. A. Sladen, Clerk U. S. Cir-

ciut Court, District of Oregon.



The Barber Asphalt Paving Compamj. 39

And afterwards, to wit, on Wednesday, the 27tli day

of May, 1908, the same being the 39th judicial

day of the regular April term of said court

—

Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge pre-

siding—the following proceedings were had in

said cause, to wit:

[Order Extending Time to Prepare, etc., Bill of Ex-

ceptions.]

In the Circuit Court of the United States for the

District of Oregon.

No. 3252.

May 27, 1908.

' '< WELSH, Administrator of the Estate of

MICHAEL WELSH, Deceased,

vs.

BARBER ASPHALT PAVING COMPANY.

Now, at this day, on motion of Mr. H. E. McGinn,

of counsel for the plaintiff in the above-entitled cause,

it is ordered, that said plaintiff be, and he is hereby,

allowed thirty days' further time within which to

prepare and submit a bill of exceptions herein.
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And afterwards, to wit, on the 20tli day of June, 1908,

there was duly filed in said court, a Bill of Excep-

tions, in words and figures as follows, to wit

:

In the Circuit Court of the United States for the

District of Oregon.

JOHN WELSH, Administrator of the Estate of

MICHAEL WELSH, Deceased,

Plaintiff,

vs.

THE BARBER ASPHALT PAVING COM-
PANY.

Defendant.

Bill of Exceptions.

Be it remembered that on this 30th day of April,

1908, this cause came on for hearing before Hon.

Charles E. Wolverton, Judge, and a jury duly em-

panelled and sworn, plaintiff appearing by liis attor-

ney Henry E. McGinn, and the defendant appearing

by its attorneys, F. S. Senn and Wm. D. Penton.

Whereupon, plaintiff, to support the issues in his

behalf, called as a witness ELMELR JAKE, who being

first duly sworn, testified as follows

:

Direct Examination.

(ByMr. McGlNN.)

Q. Wliat is your name ? A. Elmer Jake.

Q. Where do 5'ou live?
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(Testimony of Elmer Jake.)

A. 402 North 21st Street. I am stopping at the

Case Hotel now.

Q. Did YOU know Michael Welsh in his lifetime "i

A. No, sir, I only knew him for tlie time I worked

there.

Q. Sir?

A. I only knew him f]'om tlie time I have been

working there.

Q. How long did you know him ?

A. Al)Out two or three months.

Q. Where did you know him ?

A. Working there with him at the Asphalt plant.

Q. When and where did you last see iMiehael

Welsh? A. I saw him when he got luirt.

Q. Just tell the Court and jury all about that.

A. Well, I saw Mr. Welsh when he was eaught

in the shaft and when he come down, and after they

had took him away, why I didn't see him until after

he was dead then.

Q. Well, what did you see? Just tell what you

saw, all about it.

A. I saw him when he was going around in the

shaft, aiid when he came down he had all his clothes

stripj^ed off. He was asking for some one to pick

him up and take him away.

Q. Was he conscious? A. Yes, he was.

Q. Did he make any statement there?

A. No, sir, he did not.

Q. Did he sa}' anything about how it happened ?

A. No, sir.

Q. Well, how did it happen, if you know ?
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A. He was trying to sliut off the fluteli. I don't

really know—it seemed to catch his arm or catch liim

in some wsij.

Mr. FENTON.—Did yon see the accident?

A. Yes, sir.

Q. Go right ahead.

A. It seemed to pnll his arm down first, and took

his body and all aronnd tlie shaft then, and never let

go of him nntil it had all his clothes stripped; and

then he strnck that bar in there and it knocked him

loose, and he came down.

Q. What was it canght him?

A. Setscrew, I believe.

Q. Did yon see him when it canght?

A. No, sir.

Mr. FENTON.—Then I move to strike ont his

answer.

Q. Is there anything else np there for it to catch

on ? A. Not that I know of.

Q. Well, what was he doing np tliere?

A. He was trying to shnt off the hoisting machine.

Q. Why didn't he slmt it off l)y standing down

on the gronnd ? A. Becanse he conldn *t.

Q. Why conldn 'the do it?

A. The clntch was ont of order, ;ind he coukUrt

shnt it off with the lever.

Q. What?
A. The clntcli was ont of order and he conldn 't

tJirow it ont with tlie lever. He had to go np and

take a stave to throw it ont with.
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O How long haclit been out of order?

A. It had been out of order since I liave worked

there.

Q. How long was that ?

-V Two or three months.

q'. Did the superintendent know that it was out

of order?

A I don't know whether he did or not.

q' Did YOU know al)out this setserew up tliere?

A. I knew about the setserew after he got hurt.

Q. ^Vell, now, did you see hhn when he went up

there? A. Yes, sir.

Q. Now, just tell what you saw there, exactly

what vou saw.

A.
"

I saw him going up there, and I didn^'t pay no

more attention until the fellow that was down Ixdow

sending barrels up to him, he started to halloo, and I

looked up and I saw it was pulling him down. Then

it took him around.

Q. Are you now working for the Barber Asphalt

Company'? A. Yes, sir.

Q. How long have you been working there ?

A. I don't really know. I started there two or

three months l^efore ^^like Welsh got hurt, and I

started there—I was laid off in November sometime,

and I came back, in March I believe I started again

Q. You started in again?

A. Yes, sir. I wasn't working steady until the

middle part of April. I was working off and on in

March.
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Cross-examination.

(By Mr. FENTON.)
Q. Mr. Jake, liow long have yon been working

for the company al)ont tliis factory at the time Mr.

Welsh got hnrt ? A. Two or three months.

Q. How long had Mr. Welsh been working there

for the company ?

A. I don't know. He was there when I come.

Q. Was he at work for the company during all

the time that you wei'e there? A. Yes, sir.

Q. What was his business, what i)art of the work

was he required to do ?

A. Wliy, he was required to take care of the

tanks.

Q. How is that?

A. Put the asphalt in the tanks.

Q. Where did he do his work ? In the same way
as where he was hurt?

A. That was the machine that sent tlie asphalt up

to him. AVlien he got enough up there

—

Q. Did he attend to that part of it?

A. Yes, sir.

Q. During the time you were there and he was

there, that was what he liad to do, was to lioist those

barrels up to the upper story?

A. Well, the fellows down lielow would throw it

in, and when he had enough up there, why, he would

come down and shut it off.

Q. Was he the man that operated this lever ?

A. He was the man that shut it off.
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Q. Who would be the man that would operate the

lever while this process of raising the barrels up that

pair of chains—I guess you would call them

—

A. It was a belt operated it.

Q. How ? A. It was run l)y a belt.

Q. Who was the man that did that, looked after

it—Mr. Welsh'?

A. Why, no, anyl^ody who was sending up bar-

rels to him would through it in, but he was the one

that threw it out.

Q. What I am getting at Mr. Jake, is to tell the

jury what Mr. Welsh was doing during the two or

three months that you were there with him while he

was at work ; what part of the work did he do every

day'?

A. Well, he would put the asphalt in those tanks,

and when he would run out of asphalt why he would

bave the fellows down below send it up and they

would throw the machinery and gear from below

with the lever, and when he had enough up there why

he would come down and shut it off.

Q. Now, is that what he was doing at the time

he got hurt? A. Yes, sir.

O. Now, how often each day would he do that'?

A. Probably two or three times a day.

Q. And for how many weeks before he was hurt'?

A. Why he had done it ever since I went there.

Q. About two or three months, w^as it?

A. Yes.

Q. Well, was it two months or three months?

A, I ain't sure how long it was.
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Q. It was at least t^vo niontbsf

A. It was at least two months.

Q. AVas the factory running regularly at that

time? A. Yes, sir.

Q. Did it work six days in the week or seven ?

A. Once in a while it worked seven, and then

again they worked six.

Q. Xow, when he would come and do his part

of it, what would he have to do the way that ma-

chinery was at that time ?

A. If he wanted to shut it off he had to go up and

take a stave and pull the clutch back a little.

Q. Where did he come from at this particular

Ume when he got hurt ? AVliere had he been just be-

fore that ?

A. He had been uj) on top of the tanks.

Q. The tanks, as I understood, are up on the

second or third floor. A. Yes, sir.

Q. Clear above that chain shaft '.^

A. Yes, sir.

Q. That rolls and carries up the barrel, and the

barrel is throAvn over into the floor, or tank I

A. Thrown on the floor.

Q. And this man would be up where the tanks

are while the barrels were coming upf
A. Yes, sir.

Q. And then after he got enough u]) there, he

would go down to this platfonn where tills clutch

was, and this setscrew, and use a stave or board to

throw it out of gear ? A. Yes, sir.
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Q. Now, how long had he been doing the business

that way?

A. He had done it ever since I worked there.

Q. At least two mouths before his death ?

A. Yes, sir.

Q. And .you think at least twice a day?

A. Well, at least twice a day. Once in a while

one of the other fellows would throw it out.

Q. But that was his regular business, was it?

A. Yes, sir.

Q. AVell, how close would he get to this clutch,

this place where this setscrew was? Just tell the

jury how he would do it, and how close he would get

to it, and all about it.

A. Why I never really took particular notice to

see how close he did get to it. He always had his

back turned to me, and I couldn't see how close he

stood up to it.

Q. Where were you working during the time he

would be doing this?

A. I would be sending barrels to him, and just

about standing around when lie had enough.

Q. You would be standing down on the ground

where they loaded the barrel on to these chains ?

A. Yes, sir.

Q. And you would watch the barrel go up to the

top, and it would roll over onto the floor, and that

process would be repeated until you got all the bar-

rels up there that he wanted for the time being ?

A. Yes, sir.
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Q. Then he would come down from his place up

there to this clutch and throw the machinery out of

gear I A. Yes, sir.

Q. And that was the way the business was being

conducted at the time you got hurt?

A. Yes, sir.

Q. Now, what did he stand on when he did that?

A. A couple of planks up there.

Q. Loose planks just put across?

A. Well, I don't know whether they was loose

or not. It was a kind of platform made u]:* there to

rest on.

Q. Was it under this shaft? A. Yes, sir.

Q. It was a revolving shaft upon which this pul-

ley was that moved this machinery, wasn't there?

A. Well, the pulley set up higher than where

those planks were.

Q. Yes, it was above the planks ?

A. Yes, sir.

Q. About how high above the planks upon which

he stood was this line shaft that moved all this ma-

chinery^ when it did move?

A. About three or four feet.

Q. And on which side of that line shaft now was

it that this man stood at the time he was in the habit

of doing this, of unfastening this?
,

A. It was the left side.

Q. That would be the west side, toward the river ?

A. Toward the river.

Q. And how close would the line shaft be to him?

Right by his right side ? A. Yes, sir.
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Q. And the pulley or the clutch to which the lever

is fastened, that goes down to the ground, would be

then, while he was standing in that position, in front

of him at the end of the shaft, wouldn't it?

A. Yes, sir.

Q. Now, the reason why he had to get there and

use a board or stave was that when this lever had put

the clutch in that sprocket wheel it would not work

back; it would not come back by the motion of the

lever? A. No, sir.

Q. So he had to take a board or stave, as you call

it, and get over there on this platform and iiut that

board in there and pry off the end of the sprocket

wheel so as to relieve it from the clutch and shove it

back? Was that the way it was done?

A. Yes, sir.

Q. Now, how would he use this board, this stave ?

What kind of a board was it, and how long, and

how would he use it?

A. Why, it was a sta^'e out of those asphalt liar-

rels, and the way you most generally use it is j^ou

stick it in right next the clutch and pull it back. I

was throA^dng it out once ; that is the way I threw it

out?

Q. You saw him throw it out?

A. I saw him going up there. I wasn't watch-

ing him.

Q. Yes, I know, but you have seen him throw it

out? A. Yes, I have seen him throw it out.

Q. You didn't see him throw it out this particular

time, did you ? A. No, sir.
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Q. Before that you had seen him take this stave—

which was one of those asphalt barrel staves, about

three feet long—and stick it down? Now just de-

scribe that again.

A. Stick it flat—the gear run this way and the

clutch, you have to stick the stave in this wa\' and

then pull this way.

O. Well, now, let me see. Suppose that this is

the line shaft here, this piece of railing, and the

clutch in which the thing works is here somewhere,

and the lever is down below, as I understand '?

A. Yes, sir.

Q. That the man would reach from on the ground,

that would throw it in? A. Yes, sir.

Q. So that it would operate that machiner}^ and

would go to hauling up barrels. Now, I wish you

would just describe to the jur_y, supposing this is the

line shaft upon which this thing worked, vdiere he

woidd stand, and where he would i3ut the stave, how

he would get it in there, what he avouM do with it?

A. AVell, the clutch was fastened, there was a col-

lar right in here and he would take the stave and i3ut

it right in here between the clutch and the collar and

that lever.

Q. AVhat was the clutch on?

A. It was fastened on here and then it was fric-

tion that put the movement into the chain. He would

stick the stave right in l)elow the shaft and then he

would pull back.

Q. That is to say supposing now—just stand up

as if you were Mr. Welsh. A. Yes, sir.
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Q. And this railing of this witness box is the line

shaft upon which this machinery, that communica-

ted the motion to this machinery here, and you had a

stave in your hands three feet long, and you wanted

to sto}:) this machinery from running and unfasten it,

what did you call that, throw it ouf?

A. Throw it out, yes, sir.

Q. Now, how did you do it? How did he do it?

How would .you stand? Just show the jur}^

A. He would simpl.y take a stave and put it right

uj) in under there, he would put it below the clutch,

right in lietwecn the clutch and the collar and that

lever, and then he would take hold of it with both

hands and pull back, pull towards him.

Q. He would pull the end of his board to his

knees ?

A. He had to pull the whole thing. He had to

pull this end. He would get hold of this end still,

hold this still, and pull with this hand to pull it back.

Q. Do you mean pry?

A. He w^ould just pull bodily.

Q. Pull on the board

?

A. Yes, sir.

Q. That is on the stave? A. Yes, sir.

Q. And that w^ould pry this clutch out of posi-

tion ? A. Yes, sir, that w^ould throw^ it back.

Q. Throw it out of gear? A. Yes, sir.

Q. The only thing then was to throw it out of

gear? A. Throw it out of gear was all.

Q. Well, now, wdiere was the setscrew that they

talk about?
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A. Well, tlic setserew there might have been a six

inch timber run through here.

Q. There was a six inch setserew ?

A. It was right on this side of that.

Q. Was it right on this shaft?

A. It was right on that shaft.

Q. Was it the head of that shaft upon which the

setserew was ?

A. No, sir. It was right—might have been two

feet from the end of the shaft.

Q. About two feet from the end of the shaft?

A. Eighteen inches or two feet.

Q. Which way ? A. This way.

Q. That was away from the sprocket?

A. Away from the sprocket; yes, sir.

Q. Well, now, could 3^ou see that set screw as the

thing revolved ?

A. Yes, sir. It was about ten inches from the

place he had his stave.

Q. That setserew would be about ten inches from
the place where he had to put his stave ?

A. Yes, sir.

Q. Well, how far above the floor would that set-

screw be? I mean, the i3latform upon which he

would be standing, would you say it would be ?

A. Why, I would stand about like this, it would

be about level with me here.

Q. This setserew would be about ten inches back

of his stave ? A. Ten inches back of the shaft.

Q. Yes. And he would be how close to the shaft

when he would be doing that work ?
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A. He stood tliis way, and I wonld stand off this

way, w^hen I was throwing it out, and I would never

get near the side of him to see how close he would

get to it.

Q. He could stand two feet away from the shaft,

couldn't he

^

A. When I threw it out I was as close as a foot

to it.

Q. You had no difficulty in throwing it out, did

j^ou?

A. Well, no; I don't know that I could have

stood back much further.

Q. It worked all right when you used that stave

in that way? A. Yes, sir, it threw it out.

Q. He had been doing that for about two months ?

A. Yes, sir.

Q. You could stand about a foot awa}^ from that

line shaft?

A. Yes, sir ; I threw it out once and stood a foot

away.

Q. Well, anybody could do that, could stand a

foot away and do that, couldn't they? Anybody
could stand a foot aw^ay and do what you did ?

A. Yv^'hy, if it worked as good as it did when I

threw it out they could.

Q. Did 3' on know Mr. Welsh? I mean did you
know him personally so you could speak to him?

A. No, sir, I just knew him, I was working with
him.

Q. Was he a man with good eyesight—active

man? A. Yes, sir.
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Q. A man that had the use of his arms and the

use of his legs ?

A. Yes, sir. He always did when I saw him, he

always did.

Q. What I mean is he wasn't eripi3led in any way,

he was perfectlj^ sound as far as you know"?

A. As far as I know he was.

Q. What did you call this man's place there, was

there any name by which he was known ?

A. Tankman, known as the tankman.

Q. Did the tankman always operate this ma-

chinery ?

A. Why, he was the only one I have ever seen

there.

Q. That was his business to oj^erate that ma-

chinery.

A. It was, the other fellows do it now, since.

Q. Well, I know, down at the bottom.

A. Yes, sir.

Q. But this man while it was in tliat situation

—

the other man started it? A. Yes, sir.

Q. And this man threw it out ?

A, He came down and threw it out.

Q. Did you notice this setscrew at any time be-

fore the accident ? Did you ever look to see ?

A. No, sir, never noticed it; noticed it since the

accident.

Q. You have looked at it since, haven't you?

A. I have looked at it since, dozens of times.
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Q. I wish you would explain to the jury about

how far that screw stands out from the shoulder of

the casket that it is in?

A. Why, probably it stood out—I didn 't go right

U13 and look, but as far as I saw about an inch from

the collar.

Q. About the way it is to-day? You know how
it is to-day, don't you? The jury were over there

to-day and I wanted to know whether you saw it it

was about in the same condition that it was to-day,

the setscrew, length and position and ever}i;hing else.

A. Well, there is another setscrew than the one

that caught him.

Q. I know. Well, you could see that setscrew

going around without any trouble when it was revolv-

ing, couldn't you, if you looked? A. Yes, sir.

Q, There was nothing to obstruct the view of that

setscrev/ at an}" time if the man that was doing this

work would look at it?

A. No, sir. I could see it standing on the ground.

Q. You could see it from the ground up?

A. Yes, sir.

(;>. That is about ten or twelve feet?

A. About that.

Q. And you could see this setscrew from the

ground while the machinery was revolving, I mean
tlie shaft was turning around in the usual waj^?

A. Yes, sir.
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Redirect Examination.

(By Mr. McGINN.)

Q. You don't mean to sa,y that that is the same

setscrew over there to-day that was there at the time

this man was hurt ?

Mr. FENTON.—No, we don't daim that it was.

Q. Do you know how far that setscrew did really

set out?

A. Wh}^, I judge it would set out about an inch.

Q. You would judge. Did you ever measure it?

A. No, sir, never measured it.

Q. You say you threw that clutch out once?

A. Yes, sir.

Q. Before this man was hurt or since he was hurt ?

A. Since he was hurt.

Q. What did }'ou do it for at that time ?

A. Well, I just wanted to see how the clutch was

thrown out.

Q. Exactly. You had never done it before this

time, and it is since this accident occurred that you

threw it out? A. Yes, sir.

Q. And did it for the i^urpose of being able to tell

here how far one could stand off and do it, didn't

3"ou ?

A. Well, sir, I just^threw it out to sec how a man
really could throw it out.

Q. Well, it was a very difficult thing to throw it

out at times, wasn't it?

A. Well, I don't know. I never threw it out

while it was out of order. It was fixed when I threw

it out.



The Barher Asplialt Paving Company. 57

(Testimony of Elmer Jake.)

Q. It was fixed ^Yllen you tlirew it out ?

A. Yes, sir.

Q. It was fixed as it is to-day?

A. Yes, sir, as it is to-day.

Q. It wasn't in the condition as it was at the time

Welsh was hurt ? A. No, sir.

Recross-examination

.

(By Mr. FENTON.)
Q. You could throw it out from 1)elow now,

couldn't you? A. Yes, sir.

Q. Don't have to go up there to throw it out?

A. No, sir.

Q. You did go up there to throw it out just to see

if it could be done ? A. Yes, sir.

Q. When did you do that?

A. The man sitting next to you told me to go up

and see how it was done, throw it out myself.

Q. When was that ?

A. Yesterday no(jn, I lielieve, and I threw it out

last night, tried to.

Q. I see. But when it was in repair, as you say

it could be thrown out and in from the lever below

without the necessity of going above? In the j^res-

ent condition it can be thrown out from below, can't

it? A. Yes, sir.

Q. That is what I want to get at. But during the

two months that Mr. Welsh was working there he

had to go up there on a platform or come down on a

platform and throw it out ii« that way ?

A. Yes, sir.
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Whereupon the plaintiff, to further support the

issues in his behalf, called 11. H. RANDALL, who

being first dul^^ sworn, testified as follows :

Direct Examination.

(By Mr. McGINN.)

Q. Where do you live, Mr. Randall?

A. 753 Michigan Avenue.

Q. How long have you lived there ?

A. About two months.

Q. And what is your business *?

A. Assistant forem.an at the Barber Asphalt

plant.

Q. II(nv long have you been assistant foreman?

A. About two months.

Q. Did you know Midi a el Welsh in his lifetime?

A. Yes, sir.

Q. Where did you know him?

A . Barber Asphalt Company.

Q. Hovv" long did ,vou know him tliere?

A. I don't know—I went tliere al)out the 15th of

October to work.

Q. Was he there wlien you went there?

A. Yes, sir.

(}. What was he doing there?

A. Lie was a tankman, on t(»i) of tlie tanks.

Q. Do you know anything aljout tliis chain hoist

over there ? A. Yes, sir.

Q. Do you remember the day of Welsh's death?

A. Yes, sir.

Mr. FENTON.—You mean that he was hurt?
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Q. The day lie was liurt^? A. Yes, sir.

Q. What do you know about his injuries ?

A. What I know about them, he died—he was

hurt pretty bad.

Q. How is that?

A. A¥hat do you mean, to explain how?

Q. Yes, did you know how it happened?

A. I never saw it, no, sir.

Q. AVhat do you know about it?

A. I went up to oil up. I was firing the drums

then, and doing the oiling. I went up to this shaft,

and I oiled the shaft, and come back and oiled one

cup on the fan—and it has two cups on it. I went

back to the back end of the drums to oil the boxes

back there. We have to oil them pretty often.

While I was back there, I just was oiling one of the

boxes, and somebody came around and hallooed to

shut off the starting box, the rear

—

Q. What is that, I didn't hear you. You dropped

your voice.

A. I vrent up to this shaft, where he had been

—

he hadn't been there yet—but I oiled the shaft, and

went to the fan, oiled one cup on the fan ; went back

to the back end of the drums and oiled one box

—

just oiling it and someone came back there to shut it

off. He wanted to shut the power off the drums.

It is all on one motor, all of those shafts. And I

went back over the drums. I didn't know what was

the matter. I always have to go back and shut tlie

fires off it they start or anything. When I got to
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the top there I saw Mike laying at the ])ottom, right

under me.

Q. Where, on the platform?

A. No, on the ground.

Q. What condition was he in ?

A. He was nude, had nothing on but his shoes

and his socks.

Q. Nothing else on? A. No, sir.

Q. Could he talk?

A. Yes, sir, he talked.

Q. What did he say?

A. AVhy he said he wanted something under him,

and I went and got my coat and my sweater and put

it under him.

Q. Anything else?

A. Yes, he said he w\anted his money. Tt was

upon the shaft. He said he wanted his money. And

I went up there, and his clothes was on the shaft, and

I got his money.

Q. Anything else? A. No.

Q. Hid he tell you how it happened?

A. No. T asked him I says, *'"\Yliat is the mat-

ter, Mike ? '

' And he just pointed. He had his hand

like this, and he just pointed. He never spoke when

I asked him what was the matter; he never said

nothing.

Q. Did you ever see him at the hospital?

A. No, sir.
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Cross-examination.

(By Mr. FENTON.)

Q. You were in cliarg-e of the boiler and dnuns,.

as I understand? A. Yes, sir.

Q. And how long had you known IMr. Welsh ?

A. AVell, I had ])een there since about October

15th, when I went to Avork there.

Q. Did }'ou work there every day except Sun-

days? A. Yes, sir.

Q. Did he?

A. Yes, sir, he worked off and on there.

Q. What was his part of the work?

A. He was tankman.

Q. As ta/»kman was he in the habit of coming

down onto that x^latform and downg something there

to throw that machinery out of gear?

A. Yes, sir.

Q. I wish you would explain to the jury how that

was done, and why it had to ])e done that way, if it

had to be done that way.

A. Well, I don't know^ just how to explain it.

After the barrels had been hoisted, he come down,

and he used to go up on a ladder, go out on a plat-

form, and take a barrel stave, or a small stick—the

collar had been broken up there on the friction clutch.

You could throw it in without using a stick, but you

had to throw it out with a stick.

Q. I wish 3^ou would explain to the jury if you

ever saw Mr. Welsh do that act of throwing it out

with the stick?

A. I never noticed him throw it out, no.
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Q. Was that the way it had to be done ?

A. Yes, YOU had to throw it out with a stick.

Q. About how long before the accident do you

re'-ollect, that that was being done that way; during

the time you were there?

A. I think it was done when I went there.

Q. That was the way it was being done when you

went there ? A. Yes, sir.

Q. AYho did this? Mr. Welsh?

A. Yes, sir.

Q. Was that a part of his work'?

A. That was a part of his work.

Q. Now, what was the particular trouble, what

was the matter with the machinery that that had to

be done that wa.y?

A. Well, there was a flange on the end of the fric-

tion clutch that held a collar. There's two collars

—

lialf collars—and they are bolted. This lever is on

to throw^ it out. But this flange is broken off so this

collar wouldn't throw it out, and you had to get wp

there with a stave and put it right in between and

pull it out. It was easily pulled out.

Q. Just explain to the jury where the man would

stand with this stave or stick, and where he would

put the stick to throw that out of gear, with refer-

ence to the line shaft and the end where this setscrew

was.

A. Well, if this was the line shaft, here would

be the clutch, here is the box here.

Q. Supposing that is the line shaft and that is

the end of the line shaft.
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A. Yes, sir; there is a collar on the end of the
line shaft, or that shaft there, and the friction clutch

is along- here. The lever is here that goes down.
Then there is a box here, and then the collar, and the

shaft goes over here.

Q. When you say box what do you mean—cast

iron box?

A. Yes, sir, for the shafting to run in.

Q. Where with reference to your illustration

would be the setscrew?

A. Well, there is a collar on this end, then the

clutch, tlie lever went down from the clutch here.

Then there was a box, and the setscrew is on this side

of the box.

Q. Now, where would the' man stand and where
would he put his plank or board ?

A. Right in here between the cliirch, there is a
small collar that revolves on this side of the box, and
you put the barrel stave against that and pull back
on it.

Q. How far away from this line shaft and from
this setscrew could the man stand in the perform-

ance of that act? A. About a foot.

Q. And how far would the setscrew be from his

hands at the time he would be holding his plank
during that work?

A. It would be about a foot.

Q. About a foot?

A. About ten inches, some place along there.

Q. Now, that setscrew was on the line shaft, was
it? A. Yes. sir.
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Q. Could .you see that setscrew as the shaft re-

volved in the ordinary course of business?

A. Yes, sir.

Q. Was it open and visible % A. Yes, sir.

Q. Well, about liow big a circle did that setscrew

make? Just describing the cii-cle as the end of the

setscrew was revolved, about how big a circle would

it be?

A. Well, the collar is about an inch, a little over

an inch from the shafting, and the setscrew is about

from seven-eighf.s to an in('li out from the collar.

Q. That is, the setscrew outside of the collar

would be seven eighf.s' to an inch?

A. Outside of the collar is about an inch—seven-

eights to an inch.

Q. And what is the thickness of the line shaft

—

the diameter of the line shaft?

A. About two and seven-sixteenths, I think, or

two and a half—something like that.

Q. Two and seven-sixteenths inches?

A. About two and a half inch shaft, I believe.

Q. Then the total thickness of the diameter in-

cluding the setscrew, collar, and line shaft, would

he how much ?

A. Al)out three inches, I shoidd judge, the shaft

and all; that is, figuring from the center of the shaft.

Q. Then it would describe a circle of the diameter

of the total length, extreme length of the setscrew?

A. That is from the center of the shaft, not from

the outside of the shaft. From the outside of the

shaft wouldn't be that far.
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Q. But from the center of the shaft to the end of

the setserew would be about three inches, you think ?

A. Yes, sir, I think so. No, it would be more

than three inches from the center of the shaft.

Q. To the end of the screw? A. Yes, sir.

Q. What would that distance be?

A. About three and a half, I guess—some place

like that.

Q. Then it would describe a circle the diameter

of which would be about seven inches.

A. It would only come that far from the shaft.

It couldn't take a circle of seven inches. Well, it

is only three and a half about. Suppose it sticks out

three and half inches on this side, it is bound to be

sticking out three and a half on the other side ; when

it comes round it is three and a half on either side.

Q. I mean the total depth through would be seven

inches, wouldn't it, if it is three and a half inches'?

A. No, it Avouldn't; there isn't two setscrew^s on

there. There's only one.

Q. But with that exception it would be—there is

the other half of the shoulder—what do you call it?

A. Collar.

Q. And the other half of the diameter of the

shaft?

A. See, the setserew sticks out about an inch be-

yond the collar. It is on one side.

Q. I see. And then revolving it would make

whatever the diameter of the shaft and the collar

would be. That had been in that situation ever since

you were there ? A. Yes, sir, it had.
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Q. Was Mr. Welsh a man of good e,yesiglit and

active? A. As far as I know.

Q. Was that part of his work %

A. Yes, sir.

Q. How^ is that? What is the answer?

A. That Avas part of his work, yes, sir.

Q. Did yon examine this setserew immediately

after the accident to see whether there was anything,

any clothing or an3"thing canght on it?

A. I took the clothing off the shaft; yes, sir.

Q. Off the shaft? A. The shaft.

Q. Where was the clothing, now, on the nhaft?

A. Wound round the shaft and the coll ir, both.

Q. What clothing was it, w^hat kind of clothing?

A. Shirts.

Q. Did he have a jumper on? A. Yes, sir.

Q. What other clothing did he have? Working

suit, did he have?

A. I don't know. It was a shirt—two shirts

there w^ere.

Q. Did you notice a pocket in that jumper or

shirt?

A. Yes, sir. I don't know whether it was a

jumper pocket that I took the money out of or not.

I know that I got the money out of a pocket.

Q. As I understand, he had a working jacket or

jumper on, did he?

A. He generally had; yes, sir.

Q. What you found on this shoulder and shaft

was the clothing that he had on him?
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A. Yes, sir.

Q. You found, as I understand you, a jumper.

Now, it was wrapped around the shaft, was it?

A. Yes, sir. Everything that I found was

wrapped around the shaft.

Q. Did you find any clothing over this setscrew?

A. Yes, sir.

Q. Now, what part of that jumper, if you know,

was caught over the setscrew?

A. I never took notice.

Q. You didn't notice whether the pocket of that

jumper had caught on the setscrew?

A. No, sir.

Q. You don't know, as a matter of fact, whether

there was a pocket in the jumper or not?

A. No, I do not.

Q. Did you examine to see? A. No, sir.

Q. What did 3^ou do with his clothing?

A. I took them down.

Q. Turned them over to his family or friends ?

A. No, I took them dow^i by him. Somebody put

them in the blacksmith-shoi:), and they were there

c{uite a while.

Q. Was it a loose jumper?

A. He always wore a loose jumper, yes, sir.

Q. T>o you know wdiat kind of material it was ?

A. It was overalls ; regular overall material.

Redirect Examination.

(By Mr. McGINN.)

Q. Just a few questions, Mr. Randall. You were

talking about anybody seeing that setscrew. A man
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iliat is engaged in throwing that flntch off has got

about all he can do to look after tliat clutch, hasn't

he?

(Objected to as calling for the opinion of the wit-

ness a conclusion, and as not competent.)

The COURT.—This is your witness. It is not

cross-examination.

Mr. McGinn.—I know. He is in their employ.

Q. Can a man look away when he is throwing that

clutch oif, or must he look very carefully?

A. I don't know—he don't have to keep right

at it.

Q. How about tlie clutch? Does it work always

the same way, or are there not times when it is much

harder to throw off than other times?

A. Not that I know of.

Q. Did you ever throw^ it off? A. Yes, sir.

Q. You say you don't know" it is harder at times

than it is at others?

A. It never w^orked very hard with me. I went

up there to throw it off—throwed it off time and time

again since.

Q. Were you there to-day when the jury was

there? A. No, sir.

Q. There w^as nobody that threw it off to-day with

a stave, was there?

A. Didn't ask me to go over. I was here.

(Examination by the COURT.)

Q. With what velocity did that shaft revolve?
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A. I don 't know. It is going lots faster now. I

put on a higher speed pulley. I put on a smaller

pulle,y since that time.

Q. So that at this time the shaft was revolving

faster? A. The shaft is going faster.

Q. Do .vou know how many revolutions faster ?

A. About twenty-five or fifty revolutions faster,

I think.

Q. A minute or second ?

A. Yes, sir, a minute. About 25 revolutions.

Q. How many revolutions does it make an hour?

A. Possibh^ about 200, I guess.

Q. 200 a minute? A. Yes.

Mr. FENTON.—I haven't read this complaint,

your Honor, ]jut my recollection is it is charged in

the complaint that this made 100 revolutions a min-

ute. Is that right?

Mr. McGINN.—I think majd^e I alleged that it

did. But then I will prove exactly what it did, your

Honor, upon that proposition.

Redirect Examination.

(By Mr. McGINN.)

Q. When did you put that pulley in, do 3'ou re-

member ?

A. I don't know how long it has been.

Q. Well, couldn't you tell, about?

A. Well, it has been about a month, I guess.

Q. About a month?

A. Yes, I don't know whether it has been that

long or not. It is a wooden pulley on there now

It is a smaller pulley.
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Q. Have you done it since the IStli of January?

A. Yes, sir.

Recross-examination.

(By Mr. FENTON.)
Q. Do you know what the revolutions per minute

were of this shaft pulley at the time of this accident f

A. No, I don't know exactly, but it running faster

now, because I have a smaller pulley on there.

Q. But you don 't know wdiat it was at that time ?

A. No, sir, I haven't figured what it is going now

even, but I kuow it is going faster.

Mr. McGINN.—I think we can prove it pretty

accurately.

Whereupon the plaintiff, to support the issues in

his behalf, called GEO. M. ROSENSTIEL, who, be-

ing first duly sworn, testified as follows

:

Direct Examination.

(By Mr. McGINN.)

Q. What is 3"our name?

A. George M. Rosenstiel.

Q. And where do you reside, Mr. Rosenstiel?

A. 1089 East 18th North.

Q. How long have you resided in Multnomah

County ?

A. About a little over two years.

Q. What was your business in tlie month of No-

vember of the year 1907 ?

A. I was employed by the Barber Asphalt Com-

pany.

Q. What were your duties there?
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A. At that time my duties were to look after the

\York in general.

Q. By whom were you employed?

A. By what individual, do you mean?

Q. Yes.

A. Well, J\Ir. Iluhor was the manager of the con-

cern here.

Q. And what designation did you have there?

A. I have been plant foreman up to, I think, al)Out

the 1st of September, and then, the superintendent

having to leave the city, T had to loolv after all the

work.

Q. When Welsh was hurt there, you were the su-

perintendent ? A. I was acting as such; yes.

Q. Did you know the condition of this lever, that

it would not throw the clutch out?

A. Yes, sir.

Q. You knew that. How long had you known

that before Welsh Avas hurt?

A. Well, sir, I can't tell you exactly. I knew it

ever since it was out, but can't tell you just how long

it was out.

Q. Did you know^ about that setscrew that was up

there on the shaft? A. Yes, sir.

Q. Y\\\\ did you allow it to remain that way, Mr.

Rosenstiel? A. The setscrew^?

Q. And the pulley.

A. Well, I didn't want to shut down to fix it up,

because it was getting late in the season, and when

the rain started, why, we couldn't finish our work.
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Q. Had .you ever said anything to Mr. Huber

about if? A. Have I"?

Q. Yes, sir.

Mr. FENTON.—Or had you at that time?

Q. Had 3^ou at that time? A. No, sir.

Q. Never had spoken to him about iti

A. No, sir.

Q. Had you ever said anything to anybody in

charge of the company about it?

A. Not that I remember of.

Q. Did you know Michael Welsh in his lifetime ?

A. Yes, sir.

Q. How long did you know him?

A. Why, I knew him from the time he went to

work for the company.

Q. How long was that?

A. It was about in August, if I remember cor

rectly.

Q. What would you sa_y about his habits of in-

dustry and sobriety and economy?

A. He was a man tliat you could trust, and he

was very industrious. That is, he worked every day,

and I never saw him intoxicated, and he was—I will

tell you he was awa.y above the average laboring man.

Q. Sir?

A. He was above the average laboring man in

point of sobriety, industry, etc.

Cross-examination.

(By Mr. FENTON.)
Q. He was a good man?

A. He was a srood man.
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Q. Yes. A man of good eyesight?

A. Yes, sir.

Q. All his faculties? A. Yes, sir.

Q. Active? A. Active.

Q. Now, how long had he been at work do you

say, there at the time of the accident? When did

he commence?

A. If I remember correctly, he commenced work

there about the fore part of August. He worked for

us for probably tw^o

—

for for about two months

—

and then he was away. He didn't work for us for

some time, possibly three weeks, or possibly a little

longer. I won't say certainly; and then he came

back and went to work again.

Q. How loiig' l)efore the accident had he been at

work continuously ?

A. I think about a month ; at least a month.

Q. AVhat do you call this trouble? Wliat was

the matter with this machinery?

A. Well, there was a lever to throw this clutch

in and out, and it was held in place—well, tlie lever

worked on a collar, and the collar was held in place

by a flange ; and this flange was broken off so that the

lever wouldn't throw the clutch in and out.

Q. Well, they could throw it in from the ground

by the use of the lever, as I understand?

A. Yes, it could be thrown in.

Q. And that would start the carriage running?

A. Yes, sir.
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Q. But if they wanted to stop it and throw it out,

as I understand you, they would then have to use a

stick or barrel stave? A. Yes.

Q. Well, now, for how long a time had that been

operated in that way by Mr. Welsh?

A. Well, Mr. Welsh had operated it that way all

the while that he was working there the last time.

Q. That is, during the last thirt}^ daj^s preceding

his accident? A. About that; yes.

Q. Well, was it in that condition when he com-

menced to work there in August?

A. No. It was not erected at that time.

Mr. McGinn.—It was not what?

A. It was not u]). That part of the machinery

was not up at that time.

Q. What I am trying to get at, Mr. Rosenstiel,

was, when did this accident or tliis defect, or this

break, occur, and was Welsh there when it happened,

when it broke? Did he kno^v all about it?

A. I can't tell you whether it was broken while

Welsh was there.

Q. Or whether it was broken before ?

A. No, sir.

Q. He went tliere in August?

A. He went there in August. But Welsh didn't

do that work the first time he was there.

Q. When did he first commence to do tliat par-

ticular work?

A. The last time he went to work for us.

Q. Then what did he do before that?
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A. Before that he worked in another part of the

pLant, mixing pavement.

Q. So that he worked at this partieuhir pLiee for

abont thirty days before the accident ?

A. Well, right here. The first time he went to

work he started in and helped erect the plant. Then

after we got the plant in operation he started mixing

the material, mixing the pavement. And then he

left. And Vvdien he came back, why, he started in on

this, filling these tanks and looking after them.

Q. Now, do 3'ou know whether it broke, this flange

or whatever it was broke, while he was at work witli

it at that place, or whether it was broken when he

came back? A. I can't tell you exactly.

Q. AVell, after it was broken, it couldn't be oper-

ated in any other way than the way Welsh was oper-

ating it at the time of his death ? A. No, sir.

Q. And he had been operating it that way, you

think, for about thirty days before he was hurt?

A. About that; yes.

Q. And about hovx^ many times a day would he get

upon this platform or get down from above, to throw
this machinery out of gear, in the performance of his

work ?

.. Well, about—oh, possibly five or six times;

KV!nothing like that.

Q. Five or six times a day ? A. Yes.

Q. I will ask you to state to the jury whether or
not this place there where this line shaft and this

collar and this setscrew were was in a light or a dark
place

?

A. It was in a light plac».
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Q. Light by artificial light or hy the natural

light? A. By the natural light.

Q. Could a man see this setserew while this thing

was revolving ? A. Yes, sir.

Q. Can you tell about how many revolutions a

minute that shaft made at that time when it was run-

ning in its regular w^ay "?

A. It w^as making in the neighborhood of 100

revolutions per minute ; about 97 or 100 revolutions

per minute.

Q. Is that slow or fast ? A. Well, it is slow.

Q. Well, how did it compare at that time with the

way it revolves now ?

A. I don't know how it is arranged now. I have

nothing to do with it now.

Q. You are not in the em}doy of the company ?

A. No, sir.

Q. When did you quit their emploj^?

A. In December.

Q. Last December? A. Yes.

Q. And you haven't been in their employ since?

A. No, sir.

Q. What do you do now.

A. I have been in the real estate l)usiness.

Q. Did you see the man at the time of tlie acci-

dent? A. No, sir.

Q. Did you see him immediatelv after the acci-

dent ? A. No.

Q. Where were you at that day?

A. The first information I got was at the office

up town. I had been out on tlie works, and when I
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got into the office they told me about this accident,

and the first I saw, the first time I saw Mr. Welsh

was at the hospital. I went right up to the hospital

and found him there.

Q. Oh, 3^ou went up to the hospital?

A. Yes, sir.

Q. What time in the day did the accident happen

as it was represented to you?

A. About tw^o o'clock, if I remember correctly.

About two or three o'clock.

Q. And when did you go to the hospital?

A. As soon as I heard about it.

Q. What time did you get to the hospital ?

A. Well, I cannot tell you exactly; just as soon

as I could get up there.

Q. In the afternoon? Did you see Mr. Welsh

there? A. Yes, sir.

Q. Did you have any conversation with him ?

A. Yes, sir.

Mr. FENTON.—Judge McGinn, this wouldn't be

cross-examination. I was going to ask him wdiat the

man said up there. I don't know what his answer

will be. It is not cross-examination if you object to

it.

Mr. McGINN.—I have no objection. You have to

call him anyway.

Mr. FENTON.—Yes, I suppose so.

Mr. McGINN.—All right, go ahead.

Q. I don't know what conversation you had, but

I wdll ask you what was said, w^hat he said about how
the accident occurred, if he said anythiiig ?
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A. Well, no, he didn't say liow the accident oc-

curred.

Q. What did he say?

A. As soon as I came in the room he began to talk

about how unfortunate he was and I began to talk

to him, try to get his mind on something else, en-

couraged him as nmch as I could, and not talk about

the accident.

Q. And what did he say, if anything, about the

accident.^ AYas he conscious and rational at that

time? A. Oh, yes, perfectly conscious.

Q. Did he say an^^thing about how^ the accident

happened or if anybody Avas to blame ?

A. No, he didn't say that he blamed an_ybody.

Q. Did he say anything about himself ?

A. And the only thing he said about himself was

to talk about how unfortunate he was, how unlucky

he was.

Q. You didn't hear him say that he was to blame

himself ? A. No, sir.

Q. That part of it was nor discussed ? He lived

about two days, didn't he?

A. He lived from Thursday afternoon to Satur-

day night, I think.

Q. Now, I don't know if I have asked you or not.

Can you tell the jury what was the length of that set-

screw at that time outside of the band, or whatever
you call it? A. Collar.

Q. Collar, yes. How nmch did it project outside

of the collar ?
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A. I cannot tell them exactly, but I can tell them

it was about, well, from three-quarters to an inch.

O. What was the diameter of this screw*? Was
it a little bit of a screw, or what was the size of it?

A. It was probably half an inch in diameter.

Q. Like a half inch bolt sticking out from the

collar?

A. Well, it was a regular setscrew. It would be

a bolt just screwed into the collar and sticking out.

It had a square head on for the purpose of putting

a wrench on there.

Q. Do you know, Mr. Kosenstiel, whether this

which I now show you is a correct duplicate, substan-

tially, of that setscrew and collar?

A. Well, I couldn't say whether it is absolutely

correct, but generalh^, yes.

Q. That is a substantial model of the setscrew

that was in use at that time ? A. Yes, sir, it is.

Q. Both as to size ? A. Well, yes.

Q. And does that project about as that looked to

you?

A. Well, it projects a little bit more, I think, than

it did there, for the reason that it would be screwed

down into the shaft a little bit further.

Q. This projects a little more than the one that

was involved in the accident?

A. Yes ; if the one that was involved in the acci-

dent was the same length as that.

Q. As I imderstand this setscrew, the object of

it is to fasten down on to the shaft to prevent the col-

lar from revolving?
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Mr. FENTON.—We will offer this evidence, your

Honor.

COURT.—Any objection?

Mr. McGinn.—No, sir.

(Marked Defendant's Exhibit "A.")

Q. That was two o'clock in the afternoon when

this accident is reported to you as having occurred '?

A. About that; yes.

Q. Did Mr. Welsh, I understand you to say, help

build this factory and ]nit up these appliances and

put this machinery in position *?

A. Yes, he did.

Q. Was there a millwright or an expert in charge,

or was he the man that did it '?

A. No, he wasn't the man that did it. I superin-

tended the the construction, and then there were two

or three engineers, etc.

Q. What part of the work did Mr. AVelsh do 1

A. Well, he was a very handy man around. We
would put him at most anything, any part of the work

that required a handy man.

Q. Did he know how this line shaft and setscrew,

and all those things, were installed'?

A. Yes, sir.

Q. Was there any reason whj^ any man could not

see how they were at any time ? They weren 't cover-

ed up, were they ? A man could see it ?

A. No, they were not covered up.

Q. Now, what do you know, if anything, about

Mr. Welsh helping remove this shaft and setscrew

and collar about a week before the accident?
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A. AYell, the shaft and the collar and clutch, all

that part of the machinery that was on the shaft,

was moved out of there some little time before the

accident—I don't know just how long—and Mr.

Welsh was one of the men who helped move it.

Q. What was the occasion of removing it ?

A. It was bent, and we had to straighten it.

Q. And who put it back? Did he help put it

back ?

A. He was one of the men who helped put it back,

yes.

Q. Did he help install this collar and setscrew

and shaft in the position it was at the time of the acci-

dent? A. Yes, sir.

Q. AVhat did they do with the collar on the shaft?

A. AVell, it was necessary to slide that back to

get it out of the way, loosen the setscrew and slide

the collar back.

Q. Then he had to move this appliance that was

defective at the time, did he ? Had to move the set-

screw and all these things at that time, did he ?

A. Yes, sir. Yes, it all had to be moved.

Q. Did he know of this defect in this appliance up

there, that wouldn't throw it out of gear during all

this thirty days, during the time he was taking this

out and putting it in ?

A. Yes, he knew about it.

Q. Did you have any conversation with ]\Ir.

Welsh before the accident with reference to the

danger of that setscrew give him any warning ?

A. Yes, I did.
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Q. When was that and what did vou say to him?

A. I cannot tell 3'ou just ecaetly when it was, Imt

it was at the time he started in, about the time he

started in to work after this was broken, and I warn-

ed him to keep away from that shaft, that is, to keep

far enough away from it that lie Avouldn't get caught.

Q. What did he say, if anything ?

A. Well, he says, "I will be careful, I Tsill be

careful."

Q. Where did you get this casting that was in

that, this collar and this setscrew, where did they

come from when they were installed ?

A. They came from the old plant. This was

reall.v the old plant being rebuilt.

Q. You don't know whether they got them orig-

inally ?

A. I don't know where they got them originally.

Q. Are they not castings of the trade, found in

trade, manufactured ?

A. Well, yes, they are manufactured.

Q. The company didn 't make them ?

A. Oh, no.

Q. They buy them in the market?

A. You would buy those in the market, yes.

Q. And that was sold to the company, or the one

that was there at the time of the accident was bought

in the open market somewhere from the manufac-

turer? A. Somewhere
;
yes.

Q. Was the deceased able to see this setscrew

wliile he was performing this work and while the

shaft was revolving?
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A. Yes, it could be seen.

Q. Did YOU call liis special attention or any at-

tention to the setscrew in particular, or how was that %

What was the object of your calling attention to the

matter at alH

A. Well, my object in calling attention was to

Iiave him stay away from that shaft, from that ap-

pliance, so that he should not get hurt.

Q. Well, did you mention the setscrew ?

Mr. McGINN.—That is very leading, your Honor.

I have allowed this to go on.

Mr. FENTON.—I know it is leading.

COURT.—Of course, this is your witness now.

Mr. FENTON.—All right, your Honor.

Q. What did you say to him, if anything, about

the setscrew when you warned him'?

A. I cannot remember just exactly what I said

to him, nor I cannot remember that I mentioned the

setscrew specifically; at the same time I probably

did, because that I considered the dangerous part of

the appliance.

Q. Now, how close would he have to stand to that

line shaft and setscrew to unfasten this, to throw

this out of gear, with this board or stave?

A. Oh, he could stand away from that eighteen

inches or such a matter.

Q. Did you show him or did jou. not how to do

that? A. I showed him how to do it.

Q. Just explain to the jury how you showed him,

what you did ?
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A. Well, if I had some kind of an umln'ella or

something I could illustrate better.

Q. Here is a cane (handing witness cane).

. Q. That will do very nicely; thank you.

Q. Suppose that this is the line shaft.

A. Suppose this is the line shaft. And just put

your hand up here, please—and this was that part of

the clutch that had to be moved. Take the stick like

that, get over there and throw it back.

Q. Where would be this setscrew when you were

doing all that ?

A. The setscrew would be back here.

Q. How far from the end of the board or cane as

you have it?

A. Well, it woidd be in the neighborhood of—oli,

in the neighborhood of eight or ten inches ; something-

like that. I couldn't tell you exacth'.

COURT.—You will have to speak louder. The

jury wants to hear.

A. About eight or ten inches.

Q. Well, then, the setscrew would be revolving

on tlie collar, which would be revolving on the shaft 1

A. Yes.

Q. How high from the floor where he was stand-

ing would this setscrew be ?

A. About eleven feet.

Q. I don't mean from the ground, but from the

platform upon which he was standing. How far up

the side?

A. About two feet, two and a half feet. It would

be about here, just about here.
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Q. Just about liis knee then ?

A. Just aljout here. I remember that in throw-

ing it I didn't have to stoop over hardlj^ any.

Q. When was it you showed him how to do this?

A. When he first started in on that work.

Q. Did he do it that way afterwards?

A. The way I showed him ?

Q. Yes.

A. I can't tell you whether he did or not always.

Q. How far away from the line shaft did you

show him to stand ?

A. Well, that would be thrown by standing away

about eighteen inches ; and I remember I stood away

as far as eighteen inches or two feet.

Q. What was the length of this barrel stave that

lie used commonly?

A. A barrel stave would l^e in the neighborhood

of three feet, very nearly three feet.

0, One of those asphalt barrels that contain that

stuff ? A. One of the oil barrels
;
yes.

Q. What weight or pressure would you or Mr.

Welsh have to put on this stave to do that work?

A. Well, it worked quite easily.

Q. Now, when he was performing that work in

that capacity, was he in a position to see this revolv-

ing shaft and the setscrew or not, if he had looked?

A. Well, there was only, there was about ten in-

ches, eight or ten inches, back from where he was get-

ting the board onto this collar. Yes, it could be seen.

Q. How long now, do you say, he did that that

wav?
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A. Oh, in the neighborhood of thirty days ; some-

thing like that.

Q. And as I understood you, live or six times a

day? A. About five or six times a day; yes.

Q. Now, do I understand you or not whether

the operator doing that work couhl stand in an up-

right position, or would he have to stoox3 down ?

A. He would have to stoop a little, not much.

Q. Just show the amount of stoop, will you, to the

jury ?

A. Well, I cannot show it exactly, but something

like that.

Redirect Examination.

(By Mr. McGINN.)

Q. Why wasn't this setscrew cut?

Mr. FENTON.—I object to that, your Honor.

That is the way it was.

Mr. McGINN.—Well, I know, ])ut why wasn't it

removed ?

Mr. FENTON.—I object to that as immaterial.

COURT.—I think it is material. You may ask the

question.

Mr. FENTON.—Your Honor will allow us an ex-

ception.

COURT.—Very well.

Q. Why wasn't it?

A. Well, that setscrew was there for the purpose

of holding that collar on the shaft and we didn't know

but what we would have to renun'e it sometime, as

we did, and just left it in there.
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Q. But you knew this was dans^erous. Why
didn't you cut it?

A. Because I expected, as soon as I was al)le to

shut down for a day or so to repair the other part of

it.

Q. You continued it, knowing it was dangerous

to the men that was there at work ? A. Yes.

Mr. FENTON.—I move to strike out all the cross-

examination, 3^our tlonor, as immaterial. This last

cross-examination of witness.

COURT.—Upon what ground?

Mr. FENTON.—Upon the ground that it is inmia-

terial.

GOUIiT.—The Court will overrule the motion.

Mr. FENTON.—Exception, your Honor. And I

might add incompetent. I am not clear, your Honor

—I will just add the other objection, incompetent.

Whereupon the plaintiff, to further support the

issues in his behalf, called W. D. BRYAN, who being-

first duly sworn testified as follows:

Direct Examination.

(By Mr. McGINN.)

Q. Mr. Bryan, where do you live?

A. 349 16th Street.

Q. What is your business ?

A. Working for the Star Sand Company, driving

team.

Q. How long have j^ou been working for them?

A. Four years the eighth day of April, of this

Spring.
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Q. Were you acquainted with Mieliael Welsh in

his lifetime? A. Yes, sir.

Q. How long have you known him ?

A. While he w^orked for the Star Sand Company.

Q. About how long was that?

A. Well, I couldn't hardly tell you, but probably

some one could.

Q. AYell, I know, l)ut al.'out what would you say ?

A. Three months.

Q. Were you acquainted with his habits of* in-

dustry, sobriety and economy? A. Yes, sir.

Q. Were they good or bad ?

A. Good, and the very best. There can't no one

say an}' harm of him.

AVhereupon, plaintiff, to suj)port the issues in his

behalf, being first duly sworn, testified as follows

:

Direct Examination.

(By Mr. McGINN.)

Q. Your name is what ? A. John Welsh.

Q. And w^hat is your business?

A, I belong to the Portland Fire Department.

' Q. How long have you been in the department ?

A. About a year and a half.

Q. What relation, if any, did you bear to ^lichael

Welsh, the deceased? A. I am his brother.

Q. About how old was your brother Michael?

A. He was about 32 years old.

Q. Where was he born ?

A. He was born in Illinois.
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Q. What part of Illinois? A. Entersville.

Q. Wliat f^ounty ? A. Madison.

Q. Well, now, you know what your In-other's

habits were for industry, sobriety and economy, did

you ? A. Yes.

Q. What were they, good or bad?

A. Father and mother died when he wasn't very

old and he was always the mainstay of the family.

Mr. FENTON.—I don't think that—

Mr. McGINN.—That is not what we want.

Q. What were his habits of economy and sobri-

ety? A. They were very good.

Q. Now, you saw your brotlier at the hospital

after he was hurt. When did you see him ik'st?

A. I got a telephone message about half-past one

o'clock on the 7th day of Noveml^er to come over to

the Barber Asphalt Paving Company, that my
bn^ther was seriously injured over there. And I

got relief from the Captain, right away to leave, and

I went over there, and Dr. Armstrong was there ; and

I found him on the ground with a couple of blankets

over him. I had him taken to St Vincent's Hos-

pital, and taken in there and Dr. Armstrong examined

him. And when I took him up there I went back to

the fire department house again and when I went

back there, that same evening Dr. Armstrong tele-

phoned to me, and told me that if I wanted to see my
brother before he died to come up and see him at the

hospital. I went up there that evening to the hos-

pital and when I got up there he was asleep. They
wouldn't let me wake him up I think thev had him
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under the influence of chloroform. They wouldn't

let me wake him up I went liar-k. I w^nt up there

again the next morning to the hospital to see him.

They took me in a ward there. He begged me to

take him out of that ward and put him in a private

room. He was in such misery he wanted to be taken

out of the ward and put in a private room. I did.

1 took him in there—tliere was only one private room

vacant—and told the doctor to do all he could for him.

I asked the doctor what he thought of him, and he

told me he couldn't do anything for him. He told

him too he couldn 't do anything for him ; there was

no hope for him. Over at the plant, he told me over

there that that w^as the last for him ; he would never

get over it.

Q. Did he say anything to you al)out how tliis

happened '? A. Yes, sir, the next day.

Mr. FENTON.—We object to that as not compe-

tent.

COURT.—This was the next day after it?

Mr. McOINN.—Yes, your Honor, it was.

COURT.—Isn't that too remote?

Mr. McGinn.—I am rather afraid it is, your

Honor.

COURT.—I think so. I will sustain the objection

Cross-examination.

(By Mr. FENTON.)

Q. You say that your brother was industrious.

A. Yes, sir, he was.

Q. Did he live at home at the time of his death ?
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A. No, sir, he didn't. We haven't got an}^ home.

My father and mother are both dead.

Q. Where was he living at the time before he died,

where did he live before ?

A. AVell, he boarded on the other side of the river,

I think it was up on Russell Street. I don't know

just exaetly the name of the place he stayed.

Q. You are a half brother, I ])elieve ?

A. Yes, I am a half brother.

Q. He left no estate, did he ?

A. Well, he left no estate only what little money

he had.

Q. How much was that?

A. Well, I don't know just exaetl}^ the amount,

1 never figured it up.

Q. Aljout two or three hundred dollars ?

A. No, I don't know as it was that. It was

enough to get along with and bury him on.

Q. Didn't you furnish the money to bury him?

A. No, sir, there was enough money there out-

side of the society he belonged to and what money he

had.

Redirect Examination.

(By Mr. McGINN.)

Q. You say he didn't have ver}'- much money at

the time of his death. Do you know why that was %

A. Yes, sir, I do.

Mr. FENTON.—I don't think that is material.

COURT.—I think you can inquire about that.

That was gone into on cross-examination.

Q. What is your answer ?



92 John Welsh vs.

(Testimony of Jolin Welsh.)

A. Well, m^" father and mother died when we

was Young-^ and he was the main support of the fam-

ily, and he always helped su^jport my two sisters

—

well, I had three sisters ; one is dead now. He alwaj^s

helped them out, and in that way he always give them

all the money that he earned, most always, what he

didn't particularly need hunself. He always was

good to them, and he alwa3"s helped them out in every

way ; and he often told me he would at any time give

them the the last cent he had to help them out.

Recross-examination.

(By Mr. FENTON.)
Q. Your sisters were married ?

A. No, sir, there is one of them married at pres-

ent but they were not then.

Q. Neither one of them? A. No.

Q. How long since she married ?

A. Well, one was married about four or five years.

Q. About four or five years ago?

A. Yes, sir.

Q. He didn't help support her after she was mar-

ried, did he ?

A. No, not after she was married.

Q. How old is the other sister?

A. She is about twenty-one, something like that.

Q. Did lie help support her u}) to the time of his

death? A. Yes, sir, he did.

Q. Wasn't she older than that?

A. No, sir, I don't think she was, 21 or 22.

Q. As I uiiderstand, there were two sisters and

two brothers ? A. Yes. sir.
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Q. One of these sisters married about five years

ago? A. Yes, sir.

Q. And one was 21 years old when he died %

A. Yes, sir.

Q. And one was 21 years old when he died?

A. Yes, sir.

Q. Single woman, working for a living ?

A. Yes, she was working for a living ; but she was

always sickly, and she wasn't al)le to work all the

time.

Q. And he helped her?

A. Yes, sir, he helped her all he could.

Q. That is the reason, you say, he didn't have any

money when he died ? A. Yes, sir.

Q. He had no other property ?

A. Not as I found anything, so far as his estate I

haven't found anything.

Q. He had no estate at all except a little money?

A. Not as I found any.

Redirect Examination.

(By Mr. McGINN.)

Q. You sa}' there was one sister that was dead ?

A. Yes, sir, there was one sister that was dead.

Q. And the sister that was dead was what rela-

tion—full sister of his ?

A. Full sister of his
;
yes, sir.

Q. And these other two sisters that you speak of ?

A. Was my sisters.

Q. And his half sisters ?

A. His half sisters, jqs.



94 John Welsh vs.

(Testimortv of John Welsh.)

Mr. McGinn.—I want with the Court's pel-mis-

sion to ask this witness one question.

COUET.—Very well.

Q. Did you examine this machinery over there at

the time of the accident to your brother ?

A. Yes, sir, I did afterwards.

Q. AVell, do you know what condition the machin-

ery was in on or about the 17th or 18th day of Janu-

ary as compared to tlie time that the accident came

to your brother? A. Yes, sir, I do.

Q. Was it the same condition or otherwise?

A. No, sir.

Mr. FENTON.—I object to that.

Q. State if it Avas substantially.

Mr. FENTON.—I object to that, your Honor. It

is not shown here that this witness knew anything

about this machinery on the 7th day of Nevember,

1907, when the accident occurred, and I don't see

how he could compare it with the condition of the

machinery January 17, 1908.

COURT.—He would have to know, of course, how
it was.

Q. Well, did j^ou know how it was at the time of

the accident?

A. I knew it the day afterwards. I went over

there and looked at it.

Q. Well, now, how did it compare with the 17th

of January?

A. Well, it didn't compare the same.

Mr. FENTON.—Just a moment.

Q. Well, wasn't it substantially the same?
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COURT.—They are making objection.

Mr. FENTON.—I ol),ject to that as immaterial,

what condition it ^^as in on the 17th of January,

1908.

Mr. McGINN.—I want to show, if your Honor

please, I have prepared a plan, which I want to fully

exi)lain : I had a drawing made of this thing that I.

want to introduce in evidence.

COURT.—And the drav.'ing was made in January?

Mr. McCINN.—Yes, sir.

COURT.—You want to show by this witness that

the machinery was the same then as it was at the time

of the accident ?

Mr. McGinn.—Yes, your Honor.

Mr. FENTON.—I think that would be proper.

Q. How was that ?

A. The machinery was in the same condition.

Whereui^on the plaintiff, to further support the

issues in his behalf, called TRUMAN J. GLOVER,
who, being first fully sworn, testified as follows

:

Direct Examination.

(By Mr. McGINN.)

Q. Your name, please ?

A. Truman J. Glover.

Q. And you reside where, Mr. Glover?

A. 490 Magnolia Street.

Q. And how long have ,you resided in this county ?

A. About five years.

Q. AYhat is your business?

A. Mechanical and consulting engineer.
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Q. Do you know the property of the Barber As-

jDhalt Paving Company on the other side of the river,

Avhere we were this morning*?

A. Yes, sir, I was there once before.

Q. When were you there, Mr. Glover, if you re-

member ? A. On the 18th day of January last.

Q. And how did you happen to go there ?

A. I was employed b}^ the plaintiff to go there and

examine the machinery with a view of making draw-

ings.

Q. Did you do so '?

A. I did so. I made sketches on the ground with

measurements, all measurements that I regarded as

essential, and afterwards prepared plans from those

l}reliminary sketches.

Q. Examine the blue-print which I now hand you

and state what it is, Mr. Glover ?

A. This is a plan and elevation of the part of the

plant that we inspected over there this morning at

the Barber Asphalt Paving Company. This lower

part represents the machinery as it was as we Avere

standing, from the west side looking toward the east;

the same relative j^osition that we \vere standing in.

This upi:)er view represents the machinery as it would

appear if we were exactly over it. Everj^thing is in

line. That is, I mean this very part that is illus-

trated here is exactly in line Avith the part that is

illustrated below, with the same part that is illus-

trated below. Everything is made to scale. All of

the parts here that are essential to this case, so far
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as I could determine, is made to scale ; and the scale

is one inch to the foot. One inch here represents one

foot in actual dimensions; and the dimensions are

given, the principal dimensions are given here.

Q. Just explain it fully, if you will, Mr. Glover?

A. There is a motor back in the plant that we

couldn't see from where we were this monring, that

drives a line shaft, and from that line shaft is a

belt that leads to this counter shaft, and drives right

on here. And here is the belt represented by No. 11.

That comes from away in the rear, and that is what

propels this shaft. Now, when the motor is running

and those other belts are on, this shaft is always run-

ning, always rotating. I went to the motor and

found the number of revolutions the motor made. It

is marked on a plate, always is, on a motor, the exact

number of revolutions that motor runs. And I meas-

ured all of the pulleys up to this shaft and comiiuted

the speed of this shaft. The machinery was not run-

ning w^hen I w^as there the 18th of January; it was

shut down. And the siieed of this shaft figured from

the exact dimensions of the pulleys that I measured

is just a little over 99 revolutions per minute. Now,

on this shaft is a friction clutch. The friction clutch

consists—the essential part of it is similar to two

pans. For instance, you imagine twt) tin pans, one

just slightly smaller than the other, and having their

edges flared a little, and the one fits right on the other.

Now, it is arranged to pull those pans apart. And
one of them the inside pan, is keyed to the shaft in
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the sliding action. It has to rotate with the shaft but

it is free to slide endwise, lateralh% and what would

correspond to the outside pan has secured to it a

sprocket wheel. Now, when the clutch is thrown in,

the two pans, what correspond to the tv\^o flanges of

the i^ans, coming together adhere by pressure; and

the one that is keyed to the sliaft rotates the other

one and starts the machinery into operation. AVhen

the clutch is thrown out, when the lever is thrown

to throw it out, those pans are separated, those flanges

are separated, so that the one doesn't rotate the other.

It is very simple in construction. There are little

elbows that we saw adhere, by the movement of this

collar, there is a little sliding collar on here endwise

;

it brings these two into contact or out of contact.

Mr. FENTON.—The witness points to collar on

the counter shaft.

Mr. McGinn.—You must get it in the record when

you appoint so the reporter will get it in the record.

A. Well, these are all indicated by numbers on

this plan, and I could call the numbers.

Q. Yes, call the numbers.

A. Now, this friction clutch is number 12. Now,
the sliding hub, the hub that is in sliding connection

kej^ed to the sliaft, has to rotate with the shaft, and

slides on the shaft, in order that it may be brought

in contact with the outside part of the friction clutch,

is numbered 13, hub 13. The shaft is numbered 10.

That shaft extends clear through to the end through

the part of the friction clutch that don't rotate with
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tlie shaft when it is thrown out of gear, or the part

that carries the sprocket wheel 9. The sprocket

wheel 9 rotates freely or remains at rest on the shaft

without rotating with the shaft until the lever 14

which operates the collar 16 throws the hub 13 and

the flange of the clutch 12 into contact and rotates,

compels the sprocket wheel 9 to rotate, which in turn

rotates to shaft 6, and the sprocket chain, which car-

ries the barrels up to the tank. Now, in the condi-

tion that I found the machinery on the 18th of Janu-

ary, this le^er 11 was so arranged that it would throw

the clutch, by sliding the collar 16, would throw the

clutch into operation.

Mr. SENN.—I save an objection to this testimony

as to the condition of this machinery on that day. It

is inadmissible.

Mr. McGinn.—^Same condition.

The COURT.—He says it is the same, and of

course, if that is true, he can testify to it.

A. I prepared a large pencil drawing of the part.

Just a moment, I want to show how this relates to

the other. I have shown just the part here that is

shown in here. You see I have broken it off here.

Mr. FENTON.—You say "here." AYe will not

get that in the record.

A. I have shown the parts here, the hub 16, and

the shaft, a small portion of the shaft 10, a small

portion of the clutch, hub 13, and the central por-

tion of the lever 14, with a portion of the lever 14

broken away in order that it may show the parts

under—not hide the parts that are under.
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Mr. FENTON.—When you say broken away, you

don 't mean that that indicates a broken condition of

the machinery?

A. No, I mean in the drawing.

Mr. FENTON.—You simply lifted it off?

A. Yes. Instead of continuing this paii over,

by which it would hide other parts of the machinery,

I have taken it away, moved it.

Mr. FENTON.—Removed a section?

A. Yes, removed it, made a sectional view, so as

to show the parts under it. Now, on this liub 16 is

a collar 15. And that collar rotates freely on the

hub 16; in other words, don't need to rotate with it

It may remain still while the hub is rotating. But

this collar 15 has two pins on its outer margin oppo-

site each other, which pass through holes on the lever

14, by which when the lever 14 is moved either way,

this collar 15' will be carried with it. Now, as a

clutch is ordinarily constructed, this collar is sur-

rounded, has a flange on each side, or the hub 16 has

a flange on each side of the collar 15', Ijy which the

hub will be moved laterally, slid on shaft in either

direction, I found, on examining this, that while the

collar 15' would bear against the flange on the hub

16 so as to throw the clutch into gear, the flange on

the collar 16 on the opposite side had been broken off,

so that the collar 15' was free to slide off of the hub

16 and therefore would not pull the hub with it, as

the lever 14 was moved to the right.

Mr. McGINN.—We would ask that this be iden-

tified.
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Mr. FENTON.—We have no objection.

COURT.—Very well. Let it be introduced.

Mr. McGinn.—It is part of tlie record, anyway.

Mr. FENTON.—Do you offer this pencil drawing?

Mr. McGINN.—Yes.
(Marked Plaintiff's Exhibits ''A" and "B.")

Adjourned until to-morrow morning at 10 :00 A. M,

TRUMAN J. GLOVER resumes the stand—direct

examination continued.

Mr. McGINN.—There was a paper last night

which you took with you, that was intended to be in-

troduced in evidence. Will you khidly produce that

paper ?

(The paper is produced l)y the witness, offered in

evidence, and marked Plaintiff's Exhibit "B.")

9. I didn't get quite through explaining it. The

only additional explana/tion that I see is that I have

printed on this drawing, w^th an arrow leading to

the i^lace, where the flange was broken off. It is

marked "Flange that was broken off," with an arrow

leading to the pai^t that was broken off, to the place

where the flange should have been. Then in another

little sketch, just a rough sketch, I have shown

—

Identified as Plaintiff's Exhibit "C.")

A. Now, this other one. Plaintiff's Exhibit "C"
shows the form of construction, or the form that the

mechanism w^ould have been in if the collar had not

]>een Ijroken off without any att/mpt to make it to

scale, but to show you clearly how it would have been

if the collar hadn't been broken off.
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Q. Now, what was the effect of this defect that

you have been speaking of? What would it do in

the working of the mechanism?

A. That fange being broken off would permit of

the clutch being thrown into gear to operate the bar-

rel hoist by means of the lever, but would prevent its

being thrown out of gear by means of the lever.

Q. You were over there with us yesterday, ]Mr.

Glover? A. Yes, sir.

Q. Did you see that lever thrown, the gear thrown

in and out?

A. Yes, sir, by means of the lever.

Q. By means of the lever. Was there anybody

there yesterday who threw it out by means of a stick ?

A. No, sir, there was no one that succeeded in

throwing it out. The construction now, the machin-

ery being repaired, that flange being on, caused the

vertical lever to slide with the collar; therefore, in

throwing it out, the lever had to be throv»Ti as well

as the collar, and the lever was heavy, of course. It

would be difficult to throw it with a stick up near

the point of its support. Now, before, when that

flange was not there, the lever could be thrown over

first, be out of the way, and then you wo\dd onlv have

the light collar to throw over ; while it would be diffi-

cult to throw, of coui'se; but I mean you would not

have as much v\'oight to throw over. You wouldn't

have to create so much pressure.

Q. Now, what about the setscrew that was on the

collar?
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A. Well, that, the shaft is a 2 13/16 diameter

shaft, the standard.

Mr. FENTON.—You mean there now?

A. The one that is there now, and t]:ie one that

was there at the time—the counter shaft.

Mr. FENTON.—Well, you mean at the time of the

accident you don't know about it?

A. At the time on the 18th of January.

Mr. FENTON.—That is what I want to get at.

A. Was a 2 13/16 shaft; and the collar is the

standard set collar, the cheapest form that we have

in the machine trade. The setscrew, standard size,

would be %—%x% in length. That is, % in length

means % from the point to under the head, not count-

insr the head. That would make it about an inch

and three-eighths, perhaps, from the edge of the shaft

to the top to the outside of the setscrew—somewhere

between 1% and IVo inches.

Q. Now, then, with this mechanism in the condi-

tion in which you have described it, if one were called

upon to throw the gear out of action, how would he

doit?

A. The only vray that it could be done would be

to in some manner shift that collar, to in some man-

ner sliift the hub 16 to the right.

Q. You mean 16 of this blue-print?

A. Of this blue-print. I have marked it here

with tlie same number that it has on that blue-x^rint.

Q. Did you ever try to throw this off yourself,

this gear ?
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Mr. FENTON.—When? In its present condi-

tion?

Mr. MeGINN.—No, not in its present condition.

In the condition that it was.

A. No, sir, not when the plant was running.

When I was there measuring it up, and sketching it,

on the 18th of January, the plant was shut down.

Mr. FENTON.—Then I object to the testimony

as to that.

Cross-examination.

(By Mr. FENTON.)

Q. Mr. Glover, I only liave a few questions, I

think, to ask you. This blue-print, Plaintiff's Ex-

liibit "A," is on a scale of one foot to the inch?

A. One inch to- the foot is the way we ordinarily

express it. One inch on tlie blue-print measured,

would indicate a foot on the original mechanism.

Q. Have you got a rule?

A. Yes, sir, I have a scale.

I wish you would put your scale on this setscrew

18, as shown on blue-print Plaintiff's Exhibit "A,"

and say what the total length of that exposure is,

including the head of that setscrew, down to the sur-

face of the shaft, according to the scale of tliis map.

A. Yes; j^ou mean you want the size, the length

of the setscrew ?

Q. Yes, the exposure.

A. The exposure, oh, yes. Well, that measures

about an inch and a half, as far as I can see on this.

COUllT.—That would be the exposure above the

collar? A. Yes, above the collar.
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COURT.—Or above the shaft?

A. No, not above the shaft.

Mr. FENTON.—I mean above the collar, your

Honor.

A. To the outside of the head of the setscrew.

Q. Well, what is the length in inches of the figure

in blue-print here? I mean of the setscrew as pic-

tured here?

A. That is what I say, about an inch and a half.

Q. No, you don't understand me—the actual

length on the paper here?

A. Oh, well, I haven't anything to measure that.

JUROE.—Here is a rule.

A. I think I have a scale in imj pocket.

Q. Now, wliat proportion?

A. Well, that is aliout one-eighth of an inch, as

near as I could get at it.

Q. You mean an eighth of an inch from that

I)oint, being the collar exterior, limit of the collar

to the top of the head?

A. I might explain that this setscrew is what we

call a conventional—in drawing, we call it a con-

ventional setscrew.

Q. Well, as a matter of fact, that setscrew, as

pictured on this blue print, is exaggerated, isn't it?

A. No, I don't know that it is.

Q. Isn't that a lialf inch, by actual measurement,

on the blue print? A. Oh, no.

Q. How much is it, now?

A. It is an eighth of an inch.

Q. Let me see that.
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A. But that setscrew is what wo call a conven-

tional setserew.

Q. What do you mean by conventional?

A. In drawing's, we have ways of representing

things conventionally. By common consent, by

knowledge of everybody that understands drawings,

a certain thing will represent, for instance, a set-

screw, although it is not drawn just exactly a pic-

ture of a setscrew. The idea is to save time in mak-

ing drawings.

Q. I understand.

A. For insta>9?ce, in making threads, we don't at-

tempt to make tlie threads on a bolt, but we just

make some lines that indicate threads ; call that con-

ventional threads. So in a great many things we

do that way.

Q. This is an inch on this scale?

A. Yes.

Q. Now, you see there, those are one-sixteenths,

aren't they"? A. Yes, those are one-sixteenths.

Q. Those are 3/16ths?

A. No, 3'ou have to measure it to the outside.

This hub has a boss; this setscrew has a boss on it

here. It is made thicker there.

Q. On the set collar, to the exterior limits of that

setscrew is 3/16ths of an inch?

A. No, it isn't that much. You need to measure

it to the outside of that line.

Q. Let the jury measure it and see, as a matter

of fact, if that is 3/16ths of an inch on the paper.
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The total length of the setserew, without this con-

ventional arrangement you make, would be 3/16ths

of a foot, wouldn't it?

A. Yes. No, it doesn't measure that much.

Q. Well, now, just show it to the jury.

A. It is intended to he one-eighth of an inch. I

see that.

Q. One-eighth? •

A. Yes, instead of 3/ieths, it is intended to be

1/^ of an inch.

Q. This measurement is intended to be one-

eighth ? A. Yes.

Q. That would make an inch and a half, then?

A. Yes, about an inch and a half.

Q. Now, I show you Defendant's Exhi])it 1, and

will ask you if that is not an exact duplicate of the

collar and setserew, of this one that you have shown

in this blue print.

Mr. McGINN.—You don't claim that that is the

one?

Mr. FENTON.—0^?, no, that is a new one. That

is an exact duplicate. That is what we claim; I

suppose it is.

A. That is 1 7/16. That is not as large as the

shaft out there.

Q. What is the shaft out there ? That is, on Jan-

uary 18th, it was what ?

A. I don't know whether I marked tlie diameter

of this shaft anvwhere on here. If I look a moment.
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1 can tell. If not I will have to scale it. That shaft

scales 2 15/16.

Q. Did von measure it at the time?

A. Yes, I measured it at the time
;
yes. And this

was made from my measurements. See, I made

there a pencil sketch of the thing, not attempting t(j

make it in scale at all, but put the dimensions on

all the parts.

Q. But you haven't put the dimensions on these

hlue prints?

A. Then in going to my office, I used those di-

mensions for deteniiining the size.

Q. You have a pencil memorandum of the meas-

urements which you made at that time ?

A. I haven't it with me. I am not sure whether

I have it. I presume I have it filed in my office.

But I haven't it with me. Of course, this is a cor-

rect interpretation of that pencil.

Q. Is it accurate, absolutely, as to that, or exag-

gerated ?

A. No, no, it is not exaggerated. The only inac-

curacy that might occur is a possible error, which
would be very unlikely; but yet it might occur.

Then this drawing is made in pencil first, and trac-

ing cloth is placed over it, and the lines are traced

from that; and in tracing there might be.

Q. It all depends on the tracing?

A. The tracer might vary a little in drawing liis

lines. He is supposed to draw them accurately.

But you want the jury to understand that this

shaft is taken from a tracing, which is also taken
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from figures whifh you took on the ground on Janu-

ary IStli last.

A. Yes, it is taken—you didn't express it quite

right. This drawing, the drawing from which this

w^as traced, was made up from dhnensions which I

got from the original mechanism on the 18th of Janu-

ar.y.

Q. And you recorded those measurements in pen-

cil in some memoranda? A. Yes.

Q. AVhich you used when you made your tracing ?

A. Yes, sir.

Q. But you don't know whetlier you have those

original memoranda or not, but think you have, prob-

ably, in your office?

A. Yes, I think probably I have them.

Q. Now, what is the difference between the shaft

that would be necessary for Defendant's Exhibit 1,

and the shaft as you found it in January IStli last?

A. This is 1 7/16, this is for a 1 7/16 diameter

—

a 2 7/16 diameter shaft ; and this is for 2 and either

13 or 15 sixteenths. This scale is so small in pro-

portion.

Q. What do you say is Defendant's Exhibit 1?

A. This measures 2 7/16, see. The other shaft

would be considerably larger than that.

Q. Well, what is the difference?

A. That would be 6/16, you see.

Q. 6/16 or 3/8 of an inch?

A. Yes. This collar is smaller.
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Q. Now, liow does the setserew on this Defend-

ant's Exhibit 1, correspond with the setserew which

you found there on January 18th *?

A. Well, this is a % setserew, the same size, the

same diameter of setserew, but the length of the set-

screw would have to be a little more on a larger, for

a larger shaft.

Q. Why?
A. Because the set collar is made proiDortional in

strength to the work it has to do. The larger the

shaft, the thicker the metal in the set collar would

be made.

Q. What is the length of this setserew as it now is,

in Defendant's Exhibit 1, from the shoulder of this

collar to the outside?

A. Well, the sizes of setscrews are taken from the

under side of the head. The length of the head is

not considered at all, and there is no standard—there

is a standard for that length but no one attempts to

keep track of it. That measures V^ setserew.

Q. Without the head?

A. Yes. It is what they call a li/^ setserew.

Q. What was the other, the one that you found

over there ?

A. Why, I didn't find au}- over there.

Q. There wasn't any setserew?

A. No, sir. Oh, there was a setserew there, but

there was no head on it when I was over there.

Q. Well, you put a head on it in this drawing,

haven 't you ? A. Yes.
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Q. Well, now, what is the head of this setscrew

in the drawing ? What is the length of the setscrew

in the drawing?

A. That is, as near as I could get at it, the stand-

ard set collar.

Q. The same as Defendant's Exliibit 1%

A. My notes indicated a standard set collar.

Q. And the same as Defendant's Exhibit 1?

A. No, the set collar is

—

Q. I said the setscrew? A. Oh.

Q. You have shown a setscrew in your Ijlue-prints

here—A, B and C—and you have indicated its length

from the outside exi;)osure into the shaft, and also

the length of exposure from the collar out to the end.

A. Yes.

Q. Now, I want to know what the difference is

between this one shown here in Defendant's Exliibit

1, and the one you have indicated on the blue-prints,

in length, size, or anything else.

A. This setscrew (in Defts. Ex. 1) has been filed.

It is not the standard setscrew^ See, the surfaces

are taken off.

Q. Do you think it is filed dowm?

A. Yes; I can't tell.

Q. Do you want to tell the jury that that has been

filed down?

A. This has certainly been worn off.

Q. Filed? Do you think it has been filed down?

A. Well, I can't tell.

Q. Haven't they been trying to turn it with a

screw ?
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A. No; that wouldn't take this off, in this one,

this is rounding the corners.

Q. AVell, take it as it is, filed down as it is, as

you say, and tell me the difference in length or size

between the one you have shown in the drawing and

the one in Defendant's Exhibit 1, if 3'OU can.

A. Well, this setscrew (in Defendant's Ex. 1)

measures from the inside of the shaft to the outside

of the setscrew, two inches.

Q. And what does the one in your drawing meas-

ure? A. From the

—

Q. In the same way exactly?

A. That measures 2% inches.

Q. Now, then, what is the difference?

A. That makes ')4 of an inch difference.

Q. In actual length? A. Yes.

Q. Now, then, what is the difference in the ex-

posure of the setscrew proper, outside of the shoul-

der, on Defendant's Exhibit 1, and outside of the

shoulder as shown in your blue-print. Plaintiff's Ex-

hibit "A"? That is, what is the difference in the

length ?

A. AN'ell, there seems to be an inch and an eighth

extension out there.

Q. You say that is an inch and eighth, do you,

from there?

A. Yes, sir, that is as near as I can get at. I

can't measure it really accurately with this scale.

JUROR—Here is a rule you can use.

A. Yes, let me have that, if you will. No, that

measures seven-eighths.
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Q. Now, what does 3^oiirs measure in the blue-

print, as it actually ought to be, as it was on the day

you were over there?

A. Why, I told you I couldn't tell that. I could

tell the diameter of the setscrew ; it is a standard set-

screw\ I could see that it was a standard setscrew.

Q. If it was a standard setscrew, belonging to

that size shaft, what would be tlie difference between

that and the setscrew on Defendant's Exhibit 1, as

to the exposure, I mean, outside? That is the im-

portant i^art of this case, so far as this exliibit is

concerned.

A. I couldn't determine. I have tables, of

course, of standard sizes—the standard dimensions.

When I have a set collar of any size, why, I turn to

my table and find the size of the setscrew and the

length of it, under nomial conditions.

Q. Do I understand jou, Mr. Glover, that when

you went over there on the 18th of January, that

setscrew was broken off? There wasn't any there?

A. It appeared to have been cut off down flush.

Q. Cut off' down to the shoulder?

A. Yes, I could measure it if it was the standard

setscrew ; but of course I assume that it was an or-

dinary setscrew.

Q. Can you tell the jury whether there was any

difference in length than the one shown in Defend-

ant's Exhibit 1?

A. Yes, it must have been, because this metal is

thicker on that size of setscrew—on that size of shaft.



114 Joliu Welsh vs.

(Testimony of Truman J. Cllover.)

Q. What would you say was the difference in

length? How much longer was the one that should

have been on this setscrew—this collar, January

18th, when you WTre there, and Defendant's Ex. 1?

A. As I w^as saying a while ago, I couldn't deter-

mine that except b}^ referring to my tables and get-

ting the outside diameter of this collar. That deter-

mines the amount of metal here, and determines, of

course, the length of the setscrew. The larger the

shaft, the more the setscrew will project.

Q. But could you estimate it for practical pur-

poses ?

A. Why, yes; I should say on that size of collar

that it would probably project an inch and a half

outside.

Q. An inch and a half outside? A. Yes.

Q. And this projects less than one inch—%?
A. Yes, that projects %•
Q. You think that a setscrew on a collar that

would fit a shaft 7/16 larger than this one would have
a half inch larger setscrew? A. 3/8—6/16.

Q. Yes, would take one-half inch larger setscrew ?

A. It w^ould take a little more.

Q. I mean, outside of the shoulder?

A. It would probably extend out about a half inch

more.

Q. Yo inch more?
A. Yes, something like one-lialf inch more, it

would extend out.

Q. But you don't know?
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A. No. You see, I could determine by looking

at the tables of setscrews.

Q. Have you got such a table?

A. I haven't them in my pocket. Yes, I have

them at my office.

Q. AYill you look at them, and we may have an

opportunity to ask you about that '? A. Yes.

Q. Now, I understand you, Mr. Glover, to say

that with that shoulder broken

—

A. That is the flange that is broken off.

Q. That flange that is broken, shown here in No.

16, that while the lever would throw the machine

into geai', the lever wouldn't allow it to be thrown out

of gear? Is that right?

A. Not stated that way. The lever wouldn't

throw it out of gear.

'Q. That is what I mean. The lever wouldn't

throw it out of gear ? And the only way it could be

thrown out of gear would be for some person to take

V board or stick and move it to the right?

A. The only way it could be thrown out of gear

would be in some manner to tilt that collar.

Q. Well, that could be done by using a stick or

board, as described by the witnesses in the case here ?

A. I presume so. I never tried to do it that way.

I wouldn't like to try it if the machine was running,

without considerable care.

Q. You wouldn't, yourself, want to operate it that

way? A. I wouldn't like to, no.

Q. But you don't say that it couldn't be done that

way by these men, as they have testified?
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A. Oil, yes, it undoubtedly might be done.

Q. It could undoubtedl.y could be done?

A. Yes.

Q. And the pressure would be more or less ; Init it

coidd be done in the way suggested by these wit-

nesses ?

A. Oh, yes, I thiidv so. They could learn to do

it by trying.

Q. If a man was thirty days trying to do it,

why, he could learn, couldn't he, if he did it five or

six times a day?

A. Yes, I think I probably could learn to do it

with not very many trials.

Q. Two or three times'?

A. Especially if I stood and thought about it

while the machinery wasn't running.

Q. You could do it, in two or three times you

would know all about it, wouldn't you?

A. Yes, I think I would ; l)ut I don't think ever}'-

body would. Of course, I understand machinery

pretty well.

Q. Was there anything to prevent anybody from

seeing the setscrew there ?

A. No, I don't think so. That setscrew would be

entirely visible.

Q. Now, then, you saw that revolving on yester-

day, when you were over there, didn't you, that

shaft? A. Yes, sir.

Q. Could you tell from looking at that whether it

was revolving at that time as much as 100 revolutions

a minute?
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A. I didn't try to count them, but my imx^ression

was that it was not going much over 100; it didn't

look like it was going much over 100 revolutions.

Q. But 3^ou made no calculations 1

A. No. The only M'^ay I could do that would be

to take m_y watch and just count, actually count.

Q. You didn't count it"?

A. No, I didn't count it.

Q. You say you found by actual computation, or

by examination of the motor, that this shaft revolved

99, revolutions to a minute'?

A. 99 and a fraction.

Q. Practically 100 revolutions a minute?

A. Yes, ]:)ractically 100 revolutions to a minute.

Q. Well, that is very slow, isn't it?

A. Well, it depends. I don't know that that

could be made as a statement, that it is very slow. It

depends on what use it is for. Shafts revolve any

number of rotations, from thousands down.

Q. Don't get much below 100, do they"?

A. Oh, they run to a fraction of a revolution a

minute, depending on what they are used for.

Q. Well, a wagon going three miles an hour

makes about how many revolutions a minute—de-

pending on the wheel, don 't it ?

A. Yes
;
yes, sir.

Q. Well, wouldn't you say that was ver}^ low

speed, speaking of mechanics'?

A. It is for ordinary machine-shop use, the usual

mechanism; it would be below the average speed of

shafts, I think.



118 John Welsh vs.

(Testimony of Truman J. Glover.)

Q. The average in manufacturing—turning

latlies, planers, and things of that kind—is from 250

to 700 a minute, isn 't it ?

A. No, it isn't—usuall_y somewhere between 150

and 300 revolutions would be, in machine-shop work,

about the thing. Of course, it varies according to

the kind of plant. This is not a machine-shop plant,

of course.

Q. No, they were hoisting heavy barrels up this

barrel hoist ?

A. Yes, sir ; that is manufacturing plant.

Q. And to hoist it up on a barrel hoist, it moved

at a comparatively slow speed?

A. Yes, sir, necessarily.

Q. Necessarily had to be ?

A. The barrel hoist would necessarily have to

move slowly. It was geared down from the shaft to

move slowl}^

Q. The revolutiou-s of the shaft were not to ex-

ceed 100 per minute ?

A. They were not to exceed 100 per minute ac-

cording to the motor.

Q. Did you observe that setscrew yesterday, and

this shoulder to this shaft ? A. Yes, sir.

Q. Did 3^ou notice, if you were standing 10 or 15

feet awaj', you liad no trouble in seeing that screw

go around ?

A. Not any trouble at all. I always see.

Q. You could see that 15 feet away, you could see

the screw and the head of it ?

to
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A. Yes; setserew on a collar is about the first

thing I see.

Q. You eould, as a matter of fact, anybody with

eyesight could see that setserew revolving yesterday?

A. Yes, without any trouble.

Q. And if it wasn't going faster than 100 revolu-

tions a minute, could see it all the time, couldn't he, if

he was looking?

A. Yes, if he had a trained eye he could.

Q. He wouldn't need a trained eye? If he had a

good e}^e ?

A. Yes, I think he ought to be able to see it.

Q. Anybod}^ with a natural eye, that could see at

all, would see that setserew 15 feet away?

A. Yes, sir.

Q. They could see it better if thej were right close

to it, and looking at it ?

A. Yes, if they were looking at it, they certainly

could.

Q. This setserew was in a place where the natural

light was good ?

A. Yes, the light vras pretty good there. The

difficulty with the light it that it comes from down

the side, down below.

Q. Isn't there any light from above, from the

west there ?

A. I don't think so. I think that has a roof over

it.

Q. It has a roof over it on top, but tlie roof was

(> to 10 feet above wasn't it, above those planks?
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A. Yes, but it shuts tlie light out from above. Tlie

difficult}^ with light coming in from the side is that,

for anyone moving around, it easts the shadow on

any article. If it eomes from al)ove, it is free from

the shadow of the person.

Q. Oh, yes, if you are drafting you want a north

light, and a big window, working on a board ; but for

practical purposes, without going into technical de-

tails for the purpose of drafting or taking pictures,

that light was good at that point yesterday, wasn 't it ?

A. There was plenty of light here ; the only con-

dition being that it came from the side rather than

from the top, and it would cast shadows more or less.

Q. Would a workman have any difficulty what-

ever in seeing that setscrew, seeing all the situation

there, if he was standing—I think not. The light

came from the north as well as the west; it would

come from two quarters.

Q. There was no obstructions from the north

there yesterday

A. No, I think the light was pretty good there.

Q. And it was an open light to the sky, wasn't it

?

A. No, not aljove ; from the side, yes.

Q. I mean from the north ?

A. Yes, from the side, it was.

Q. Not to exceed eight or ten feet, it was a very

small roof, wasn't it, not to exceed 10 feet to the open
light on tlie north?

A. I think it was further than that.

Q. Well, what was it?
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A. I ean tell by looking at this drawing. That

roof extends over—it would be just about 10 feet.

Q. A])ont 10 feet to the open light to the north ?

A. Yes.

Q. And then how far to the west to the open light ?

A. There is nothing on tliis drawing to indicate

that. The drawing don't attempt to show that.

Q. I understand; but from your recollection of

the place ? About the same distance ?

A. About the same distance, probably, or possibh^

a foot further.

Q. Now, this setscrew, how far was it a1)ove the

ground ?

A, I have the exact height of that. That is just

12—the center of that shaft is just 12 feet from the

ground.

Q. Now, this setscrew, then, was in a place where

workmen would not l)e customarily expected to go to

operate that machinery, unless there was some defect

there, something the matter in doing tlie work that

was required to be done ?

A. Yes, if this clutch hadn't been out of order,

there would be no reason for going there for operat-

ing the clutch.

Q. For a man to go up there ?

A. The only occasion for going up there would ])e

oiling the boxes.

Mr. McGinn.—That is all for the present, Mr.

Glover. You vs^ill comply with the request that coun-

sel made of vou.
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Mr. FENTON.—Yes, look up tliose mmibers, Mr,

Glover.

Whereupon plaintiff, to support the issues in his

behalf, called as a witness ELMER DAVIS, who

being first duly sworn, testified as follows:

Direct Examination.

(Questions by Mr. McGINN.)

Q. Where do you reside Mr. Davis?

A. I live at foot of Goldsmith street.

Q. Sir?

A. I think it is 512, or something like that. Gold-

smith. I liave only lived there a sliort time where I

am living now.

Q. HoAv long have you lived in Portland?

A. About 12 years.

Q. Did you know ]\Iichael Welsh in his lifetime?

A. Well, I only know him when I see him ; and I

didn't know his name till after he was hurt.

Q. Well, now, ^\dlere were you when he met with

his accident, on the Ttli dsiy of November last?

A. Well, I was right at the; foot of Goldsmith, I

was in front of Lee's saloon, the Eountain Saloon

there, wlien I seen tlie fellow looking for the doctor,

and I showed him, told him where he could find a

doctor—Armstrong. He evidently caught him right,

with his rig, in front of the office. But I was down

there, I guess, five or ten minutes l^efore the doctor

got there.

Q. Were you tiierc before the doctor? Where
was Welsh when you got there?
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A. Well, lie was laying about 20 feet, I guess,

from wliere he was supposed to get hurt on the shaft,

just outside of the shaft.

Q. Did you see that shaft and that setserew there

at that time ?

A. I did. And was back several times after-

wards, after they took him away. I went back

several times with other fellows.

Q. Who?
A. I was baek there several times afterwards

during the day, with other fellows; v>^ent back and

was looking there afterwards, looking at the elothes

that was torn off the man.

Q. What was the size of that setsrrew, as you saw

it there? How far did it project from the surface?

A. I never seen it when it was stopped ; but it was

about, made a revolution about every second, I guess,

or two seconds—I don't know—I ain't much of a

judge ; but you could count the revolutions by the set-

screw.

Q. I didn't say tlie revolutions?

A. I never seen it when it was stopped, to measure

it ; but it looked like it stuck out about an inch and

a half, anyway, because we was noticing it, and talk-

ing about it, several of us.

Q. What was the condition of the shaft over there

at that time, too?

A. Well, it had asphalt all over it, and then there

was asphalt coming down from the roof. It was a

corrugated iron roof, and there was asphalt hanging

down like icicles on it all along in front ; and there
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was asx^lialt on the shaft, too, where it leaked down
through the roof all over the shaft.

Mr. FENTON.—Do you claim anything for that,

for the asj^halt being on this shaft?

Mr. McGinn.—I think that would have some-

thing to do T\dth it, yes.

Mr. FENTON.—No claim of that kind in the case.

Mr. McGinn.—Well, it is a circumstance.

Mr. FENTON.—I move to strive out this testi-

mony in relation to this asphalt l)eing on the shaft,

as immaterial. He answered, your Honor; it wasn't

responsive to the question.

COURT.—It shows the condition of the ma-

chinery, I presume. I will overrule the motion.

Mr. FENTON.—Note an exception.

Cross-examination.

(Questions by Mr. FENTON.)

Q. Where were you when you were looldng at this

setscrew ?

A. I was right out in front. There was a con-

veyor there, that you have to walk around, a1>out two

feet, I suppose.

Q. You were on the ground?

A. Yes. I was right where the man was laying.

Q. You were on the ground, under?

A. No, on the platform.

Q. Well, on the ground, on the level?

A. Well, yes, on the floor you might call it.

Q. How far up to the setscrew did you have to

look?
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A. Well, is must l)e about 13 or 11 feet, anyway.

Q. Was it daylight when you w^ere there"?

A. Yes.

Q. You had no difficulty in seeing the setserew?

A. Oh, you could see it. It is a low roof. You

have got to be up pretty w^ell. He was just taken

outside of the shaft; he was laying there.

Q. You saw it revolving there, did you?

A. Yes, sir.

Q, Going around. And you thought it was about

an inch and a half long ?

A. Well, it must have been, yes, to the best of my
knowledge.

AMiereupon the defendant, to support the issues in

its behalf, called W. T. HOLDEN, who being first

duly sw^orn, testified as follows

:

Direct Examination.

(Questions by Mr. SENN.)

Q. Mr. Holden, where do you reside?

A. 739 Michigan, is my address now.

Q. Are you in the employ of the Barber Asphalt

Company ? A. Yes.

Q. How long have you been working for them ?

A. About between eight and nine months,

Q. AYere you working for the Barber Asphalt

Company at the the time that Michael Welsh was

w^orking for them ? A. Yes, sir, I w^as.

Q. Were you there all that time '?

A. AYell, I was working—I w^asn't on the spot

at the time he was hurt ; but I w^as in the employ at

that time, and have been ever since.
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Q. In what capacit.y were 3^011 working at that

time ?

A. I was foreman of the plant at that time.

Q. At the time that he was injured'?

A. Yes, sir.

Q. Are yon familiar with the setscrew and the

shafting upon which Michael Welsh is supposed to

have been injured f

A. Yes, I am acquainted wdth it.

Q. Had you ever thrown out this clutch after it

vvas broken i A. Yes, sir.

Q. Now, Mr. Holden, I wish you would just ex-

plain to the jury as to how^ far you could stand away

from this shaft and throw out this clutch ?

A. Well, I have stood as far as—I should say at

least a foot from tlie clutch, and throw^n it out with

ease.

Q. In order to throw out that clutch, Mr. Holden,

was it necessary to get any nearer than a foot?

A. No, sir, I have never found it necessary to get

nearer than a foot.

Q. And how aliout the danger of throwing it out

while you were standing away from it a foot or so ?

A. Well, there should have been no danger stand-

ing a foot from the shaft, because there should be no

necessity of coming in contact with it at all at that

distance.

Q. Well, what could he stand on while doing that ?

A. Well, there was a platform of two-inch planks

beneath him.
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Q. Now, in regard to throwing off this setserew,

what position did you occupy, that is, so far as stoop-

ins:? A. Throwing off the chitch, von mean?

Q. Yes, throwing off the clutch.

A. Why, it would he necessary to stoop slightly,

but not much
;
Just a slig/r'y inclination. You see, it

would ])e necessary to stand, oh, probably a foot back

of the clutch. He wouldn't be even with the clutch

at the time he was ilwowifj it off, and it would be

necessary to lean forward to see it plainly, you see.

Just a slight inclination of the head, or body perhaps.

Q. Now, Mr. Holden, in regard to this setserew,

have you ever noticed that setserew revolving around

there? A. Yes, sir.

Q. Tell the jury whether that is visible or not?

A. Why, yes, it is visible.

Q. Where could you stand and see it? How far

away from it ?

A. Well, it could be seen plainly from the ground,

which is probably 12 feet l^elow. I don't know, I

suppose it could be seen further; it is very plain

from the ground below.

Q. Now, about, on an average, how often was it

necessary to throw that clutch off during each day

while it was broken ?

A. Well, if the plant was in operation all day, it

would be necessary at least half a dozen times, I

think, during the day.

Q. And who did this, tliat is, generally?

A. The tankman, as a rule, when he wanted bar-

rels hoisted to his platform, he would have some one
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throw the clutch in from below, and when he had all

the jjarrels up he wanted, he would come down, as a

rule, and throw it out himself.

Q. And who was this tankman ?

A. Michael Welsh.

Q. The deceased? A. Yes.

Q. Now, when you were throwing that clutch out,

Mr. Holden, was there anything to prevent a person

from seeing this setscrew and this revolving shaft ?

A. Do yon mean while they were throwing it out ?

Q. Yes ; was there any obstruction to the view ?

A. No.

Q. Was it in plain view?

A. Yes, it was in plain view all the time.

Q. Tlien, about how many times a day would Mr.

Welsh do this?

A. Well, it is hard to say; but, as I told you, it

is necessary from, well, two to six, sometimes as many

as ten, times a day to throw it out, and he was the one

who usually threw it out.

Q. And for how long a time before the accident

had he been accustomed to doing this

?

A. Well, for about five weeks.

Q. About five w^eeks ? A. Yes.

Q. Mr. Holden, do .you know the size of this set-

screw ? A. The diameter ?

Q. Yes. A. It was a -^^ inch screw.

Q. Yes. By that you mean that it was three-

fourths of an inch long, or how?

A. No, in diameter.
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Q. Ill diameter it M'as ^ of an inch ?

A. Yes, it was known as a % inch setscrew.

Q. Did you see the setscrew after he was injured"?

A. AYell, yes, I did.

Q. I will ask you to look at this and testify as to

whether you know whether that is the identical set-

screw that he was injured on.

A. Well,, that is the head of the setscrew that he

was injured on. It has been chipped off. It was

taken off immediately after he was hurt, or soon

after.

Q. Now, I will ask you where it is cut here, how

near was that to the collar '^

A. AVell, it was right flush with the collar.

A. Right flush with the collar? A. Yes.

Q. Then, if I understand you correctly, it pro-

jected above the collar that much?

A. Just exactly ; that was what remained outside

of the collar.

Mr. SENN.—Your Honor, we would like that ad-

mitted in evidence, if there is no objection.

COURT.—Yery well.

(Marked ''Defendant's Ex. 2.")

Q. Now, what time was Mr. Welsh injured?

What time of the day?

A. Why, about one o'clock, approximately.

Q. During the daytime ?

A. Yes, in the afternoon.

Q. How was the light there at that time ?

A. Well, it should have been very good. If I

remember rightly, that w^as a very bright day.
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Q. A very bright day ?

A. Yes, it was wanii.

Q. Now, I will also ask you, Mr. Holden, whether

it was customary for any men to work around this

shaft, except for the purpose of throwing this clutch

off'?

A. Why, I couldn't 1)e positive, but I think it was

necessar.y to go up there to oil that l^earing. I

couldn't be positive of that, though.

Q. But that is all that you know of ?

A. Yes, that would be all that would he necessary

for them to do.

Q. That wasn't a place that ^^'as frequented by

men ? A. No.

Q. Do you know how many revolutions that shaft

made a minute ?

A. Well, the only way t«//t I could tell, I counted

it b.y a watch. That wasn't very accurate. My count

was 107 revolutions a mimite, but that wouldn't be

accurate.

Q. 107, yes. Now, I will ask you again, Mr. Hol-

den, in throwing off this clutch, if a person was look-

ing, can he see the shaft revolving and the setscrew

revolving? A. Yes, sir.

Q. And do j'ou know whether Mr. Welsh's eye-

sight was good I

A. No, I don't know whether it was good or bad.

Q. How did he seem to be?

A. He seemed to be all right. He never com-

plained of any difficulty.
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Q. Now, how was lie around the plant there, so

far as Ijeing familiar with the machinery, etc. %

A. Why, he should have been familiar with it

He helped construct it.

Q. Helped construct the plant?

A. Yes, sir.

Q. Did he help put this gearing and shafting up ?

A. I couldn't say whether he did or not.

Q. But he helped all around the i^lant?

A. Yes. He was generally familiar with the

whole plant.

Q. Did he seem to he a man that was quite

familiar with the machinery '?

A. Yes, he did. He was very handy with ma-

chinery.

Q. Very handy with machinery ?

Cross-examination

.

(Questions by Mr. McGINN.)

Q. Mr. Holden, is your name ? A. Yes, sir.

Q. And you say you have been working for the

Barber Asphalt Paving Company about how many
months '?

A. In this town a1)out eight months, between

eight and nine months. Altogether, about two years.

Q. Where did you work for them before?

A. Vancouver, B. C, and Seattle, Washington.

Q. Are you related to any of the officers of the

Barber Asphalt Paving Company?
A. No, sir.

Q. You are just simply an employee ?
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A. All emploj'ee, yes, sir.

Q. And you have worked for tliem in Vancouver,

British Columbia, and in Seattle, Washington *?

A. Yes, sir.

Q. And the entire term of 3'our service has ])een

about two years'?

A. Well, about two years, yes, sir.

Q. Have you been a foreman during all of this

time? A. Timekeeper and foreman?

Q. Timekeeper and foreman'? A. Yes, sir.

Q. Now, you sa.y that you threw this gear off ?

A. Yes, sir.

Q. When did you do it "?

A. Why, I did it t^vo or three times after ^Ir.

Welsh was injured.

Q. After he was injured? A. Yes.

Q. Did you ever do it before he was injured ?

A. Never, no.

Q. So that all the time you ever put in throwing

this off was since the injuiy ? A. Yes, sir.

Q. Was it for the puipose of being able to come

Lere and tell the Court and jury that you had done

that thing, and that you could stand a foot off and do

it?

A. Well, I went up there for the purpose of find-

ing out how difficult it was to throw it off, yes.

Q. Yes, of course. Well, of course, a man en-

gaged in the business that you were, of experimenting,

and just simply doing it as an experiment, and not

doing it as a regular everyday thing, it would be a

very different matter, wouldn't it, Mr. Holden?
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A. Why, I think I was in a position to go up there

without ]3rejudice, and tell just exactly how hard it

was.

Q. Well, now, where is the collar that goes with

this ? A. It is out at the plant now.

Whereupon the defendant, to support the issues

in its behalf, called G. B. IIAYES, who being first

duly sworn, testified as follows

:

Direct Examination.

(Questions by Mr. SENN.)

Q. Mr. Playes, where do you reside?

A. I reside at 238 Monroe Street.

Q. Are you in the employ of the Barber Asphalt

Paving Co.? A. Yes, sir.

Q. How long have you l)een working for them ?

A. Since September last, about the 20th or 25th

of September.

Q. Were jow working for the Barber Asphalt

Paving Company at the time Michael Welsh was in-

jured? A. Yes, sir.

Q. In what capacity were you emplo3^ed over

there ?

A. Well, in different capacities since I have been

there.

Q. Speak a little louder,

A. In different capacities since I have been there.

When I started to work, I was working on tlie mixer,

asphalt mixer.

Q. Now, Mr. Hayes, are you familiar with this

shaft, and friction clutch, and setscrew where Michael
AVelsh was injured? A. Yes sir.
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Q. Have you ever thrown out this clutr-h when it

was broken? A. I have.

Q. Did you ever throv\^ it out hefore he was in-

jured? A. Yes, sir.

Q. Now, I wish you would tell the jury iiist how

near you had to get to this shaft or setserew in order

to throw out this rduteli, or how far you r-ould stand

away from it?

A. Well, I should judge, in the i^osition that T

was in when I throwed it out, it wouldn't he neces-

sary^ to get any eloser than 10 inches or a foot, and a

person could stand further away if they wanted to.

Q. Now, when you stood that far away, tell the

jury as to the danger of getting caught.

A. There was no danger whatever, that I know

of, as far as I could see.

Q. Now, did you ever notice this setserew revolv-

ing around there, Mr. Hayes?

A. I have se^ it, yes ; Init I never took particular

notice to it when I was up there ; but T could see it.

Q. Was it i^lainly visible ? A. Yes, sir.

Q. Could you see it while the machinery was in

operation? A. Yes, sir.

Q. Now, from how far could you see this setserew

wliile it was revolving?

A. I have seen it from the ground right under-

neath the machinerv. I don't know how much fur-

ther you could see it away. I never went.

Q. About how far is that?

A. It is about 10 feet; something like that. I

couldn't say exactly to the height.
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Q. Now, Mr. Hayes, while a per.son is engaged in

throwing off this ckitch, is there anything to prevent

him seeing this shaft and the setscrew?

A. Xo, sir, nothing at all.

Q. What would he stand on while thro\\nng off

this dutch?

A. Well, there is a plank, there is a kind of floor-

ing right beside, right under the shafting, that he

would stand on.

Cross-examination

.

(Questions by :Mr. ^UGTSS.)

Q. What were your duties there?

A. My duties, I was working on the mixer, the

asphalt mixer at the time.

Q. You were working upstaii's ?

A. Yes, sir.

Q. Did you ever go down to throw this clutch off ?

A. I have.

O. You did before Welsh 's death ?

A. Yes, sir.

Q. How many times ?

A. Several times. I don't remember exactly how

many; maybe three or four.

Q. How did you haijpen to go ?

A. Because I was down there and wanted to throw

it off.

Q. You wanted to do it ?

A. Yes, sir, I wanted to stoiD that part of the ma-

chinery.

Q. You what ?
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A. I wanted to stop that part of the machinery.

Q. Well, it wasn't yonr duty to do that, was it?

A. Well, it was any one's duty that wanted to, T

guess, as far as I know.

Q. Wasn't Welsh the man that w^as doing that

there? A. Yes, sir.

Q. How did you hapi^en to do it while he was

there ?

A. Well, I don't know. I suppose he was work-

ing up above at the time, and I wanted to stop it, and

1 naturally stopjjed it.

Q. And you stopj)ed it? A. Yes, sir.

Q. How many times altogether?

A. I couldn't sa}^ but I should think three or four.

Q. Three or four times that j^ou did this thing?

A. Yes, sir.

Q. Since this is over, how many times have you

done it? A. A good many.

Q. A good many times since it is over?

A. Yes, sir.

Q. Since this lever lias been fixed or before the

lever was fixed? A. Both.

Q. Well, how did you do it after the lever was

fixed?

(Objected to as immaterial.)

A. Why, I did it with the lever.

Q. Did 3^ou do it with the lever ?

(Objected to.)

A. Yes, sir.

Q. Throw the clutch off before the lever was fixed,

now

—

A, Yes.
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(Objected to.)

Mr. McGINN.—Yes, just get your objeetion.

(^. Now, you needn't answer this until the coun-

sel gets his objection. Isn't it a fact that after tliis

accident happened, when you threw this IcA'er off you

went to work and put some sticks up around there to

jjrotect you from that setscrew?

Mr. SENN.—Your Honor, we object to that as in-

competent. That is inadmissible, anything that was

done after the accident.

Mr. FENTON.—For the purpose of showing any

precautions that might have been taken, if there

were; I don't know that there were. The question

presup])oses that there were.

COURT.—I don't see how that could affect the

case.

Mr. McGTNN.—It wouldn't have any right in the

case, only if they come here to testify that it was done

if we show it was done under conditions vastly dif-

ferent from the conditions under which Welsh was

obliged to do it, that is an important matter for the

jury to know. I have no right to show there has been

anything done since this accident; 1)ut this man has

testified to things he did before two or three times,

he says, and he has done it a great many times since,

both since this lever was fixed and before. Now, I

concede the rule to be as counsel contend for it, and

I am not trying to evade the rule at all ; but if they

are contending anything for this witness, it seems to

me we ought to be allowed to show the circumstances

under which he did throw it out.
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(Testimon}^ of G. B. Hayes.),

Mr. FENTON.—His direct testimon}^ was eon-

fined to the time Welsh was hurt. No question was

asked him as to whether he did it after the change

in the situation. Counsel l)rought it out, and we

started to object, hut the witness answered, and I

didn't interrupt. Now, he is pursuing it so as to

show that after the accident there may have ])een

some different plan, or plans, or protection adopted

by the witness, or adopted by somebody else, and that

is the objection I make. It is not cross-examination,

and it would be incompetent.

COURT.—You ask tliis question for the purpose

of showing that he went there for the i^urpose of ex-

perimenting ?

Mr. McGinn.—Yes, sir; to sliow they were get-

ting ready to Ise witnesses here, and were showing

how it could he done with safety to themselves.

COURT.—This witness, you think, was engaged

in that experiment 'F

Mr. McGINN.—Yes, sir.

COURT.—I think that would l)e competent.

Mr. FENTON.—The Court will allow an excep-

tion.

(Question read.)

A. No, sir, I did not.

Q. You did not?

A. The clutch was in the same condition for some

time after the accident, and l)ecause I worked there

mud) h)Hger since the accident than I did before, is

the reason that I threw it in and out of gear so many

times since that.
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Q. Since that? A. Yes, sir.

Q. How long after tins before this lever was

fixed ?

Mr. FENTON.—I object to that as incompetent.

Q. Yon want this jnry to nnderstand that when

yon threw this oif before this lever was fixed, nnder-

stand I am now talking al)ont before this lever w^as

fixed

—

A. Yes, sir.

O. Do yon want this jnry to nnderstand that that

wasn't blocked so yon conld not get near that set-

screw? A. It was not.

Q. It was not? A. No, sir.

Mr. FENTON.—We rest, yonr Honor.

Mr. McGinn.—We have no more testimony, yonr

Honor.

Instructions of the Court to Jury.

Gentlemen of the Jnry:

Having listened to the evidence in tlie case, and

havijig heard the argnments of the eonnsel npon

either side, it becomes the dnt}^ of the Conrt to in-

strnct yon as to the law touching the facts as they

have appeared before yon.

This is an action, as yon hace lieen informed in the

course of tlie trial, for the recovery of damages by

the plaintiff against the defendant for the death of

Michael Welsh, alleged to have been caused or

brouglit a])ont through the negligence of the defend-

ant in failing to provide the deceased with a safe

place in which to work in the dischargr of the duty

assigned him, in the particular that defendant per-
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mitted a setscrew, being the appliance by means of

\Ylii<'li depeased was injured, to extend beyond the

collar through which it projected, without in any

manner boxing or guarding the same, as required by

law. This statement embodies the specific charge of

negligence with which you have to deal.

It is previously charged in the complaint that the

hoisting machinery was out of repair, in that a cer-

tain flange, which has lieen fully described to you

and with wliich you have become quite familiar, was

broken off, so that the shifting lever ordinarily used

for throwing the gearing into contact and out again

would not operate to throw such gearing out, there-

by necessitating the use of a stave or stick, in the

manner wlu'-li lias been explained to you, in order to

stop the movement of the machinery. This merely

discloses a condition which is conceded by all to have

existed, and it is the condition necessitating the re-

sort to the expedient adopted for throwing the gear-

ing out of contact. The condition you will accept as

a fact hi the case, and no negligence can be imputed

to the defendant, so far as it concerns this investiga-

tion, l)ecause that condition did exist. It is not for

that fact that the plaintiif can recover, if at all.

Both parties, that is, the defendant and the deceased,

knew of this condition and were acting with refer-

ence to it—the former hy adopting a new device for

tlirowing tlie gearing out of contact, and tlie latter

by operating such device. It is, therefore, the fur-

ther condition attending the projecting of the set-

screw above or bevond the collar, and the omission to
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remove it or to so guard it from contact with the oper-

ative as to avoid iiijuiy, with which you have to deal.

All other allegations of negligence may be eliminated

I'roni the case, and those touching this last condition

alone considered. The issue will thus be narrowed,

and will pro^'c less confusing to your minds.

The defendant, for its answer, denies the allegation

of negligence imputed to it by plaintiff in the respect

above set out, and this forms the first issue, or, I

miglit say, the first question in the case for your con-

sideration.

In addition to this issue or question, the defend-

ant sets up affirmatively that the deceased assumed

the risk of danger incident to his emplo3anent in dis-

engaging the gearing, and therefore that plaintiff

cannot recover. This alleged defense presents an-

other issue or question for your consideration. I

will explain to you later on what is meant by the de-

fense thus interposed ; that is to say, by the assump-

tion of risk.

Still another defense is made by defendant, which

is, that the deceased was himself negligent, and there-

b}^ conduced to or brought about his own injury. I

will submit this (lucstion also to you, under ai:)pro-

priate explanation of the significance of contributory

negligence.

There will be, therefore, the three questions for

your consideration

:

First, whether the defendant was negligent in the

particular alleged in the complaint, and which I have

explained to you. If it was, then,
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Second, whether the deceased assumed the risk in-

cident to his emplo}anent ; and if he did not, then,

Third, whether the deceased was guilty of contrib-

utory negligence causing his own injur}^

It is the duty of the master, long imposed by the

law of the land, and from the dictates of humanity,

to furnish the employee or servant with a reasonably

safe place in vdiich to work, and witli reasonably

safe appliances with which to do such work. This

duty of the master is discharged, however, when he

has exercised reasonal)le care in his effort to provide

such safe place and appliances. The duty, therefore

is such as would impel a careful and prudent man to

put forth an honest and reasonable effort to pro-

vide a reasonabh" safe ])lace and reasonably safe ap-

pliances within and with which the employee is re-

quired to perform his work. What would be reason-

able care and prudence in the endeavor to provide

such a place and such appliances is to be determined

always l)y the attending circumstances and condi-

tions. Negligence is the want of proper or reason-

able care, and whether a person is negligent or not,

is to be ascertained by a survey of all the condi-

tions present, and the manner of pei'^onal conduct

with reference to them, and from a careful consid-

eration of wliat a discreet, prudent and honest man
would or should have done if similarly circum-

stanced. If the care comports with what would have

been the acts of such a man, then it is not negligence

;

but if it does not come up to such a humane stand-

ard, then it, or the want of such care, may be said

to be negligence.
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Tlie defendant has asked for certain instructions.

A part of tliem I will give in this connection.

"The defendant here did not guarantee or insure

that the deceased, by using this machinery in the

condition in which it was, could not be thereb}^ in-

jured, nor did the defendant guarantee or insure that

the deceased would be safe in the performance of his

vrork.

"The mere happening of an accident, or the fact

that deceased was injured while in the employ of

defendant, does not render the plaintiff liable, or en-

title plaintiff to recover, and the mere fact, if it be

a fact, that tlie deceased was caught upon this set-

screw and was thereby injured does not of itself

entitle plaintiff to recover.

"If you find in this case that the injury and death

resulted from an unavoidable accident without fault

on the part of defendant, you must find for defend-

ant.

"If you find that deceased was accidentally injured

without fault of either jDarty, or that his death was

merely accidental, you should find for the defend-

ant."

Now, coming directly to the issue, which I have

heretofore defined, it is for you to say whether the

defendant, acting through its manager or superin-

tendent, or through whomsoever was in charge of

the operation of the hoist, was negligent in leaving

the setscrew in the condition it was at the time of the

accident, exposed and without its being guarded so

as to prevent workmen while in the discharge of

their duty in shifting the collar from coming in con-
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tact therewith. To determine this, you may put

yourselves in the defendant's place, or rather that

of its superintendent or manager, and, taking thor-

ough note of the situation and conditions then pres-

ent, of the platform whereon it was designed that

the operative should stand for throwing the gear-

ing out of contact, of the stave or instrumentality

found adaptable or convenient for use in tlie per-

formance of that duty, of the proximity within which

the operative must approach the revolving setscrew

in order to disengage the clutches, and of the tem-

porary purpose of such an arrangement, if it be that

it was to so continue for a short time only, and, using

your judgment as discreet and reasonable men, hav-

ing in view the proj^er protection of your employees,

as well as pressing the business in which the com-

pany is engaged to the best advantage, consider what

you would ha"\e done in the premises. If, apply-

ing the test suggested, you would have done as the

defendant did, then 3'ou may say the defendant was

not negligent. If, however, on the other hand, you

would have afforded or made provision for better

protection, tlien you would say that the defendant

was negligent. The resolving of this issue will settle

the first question in the case. If you find that the

defendant was not negligent under this issue, the

case is at an end, and 3'our verdict should be for the

defendant.

If, however, you find that it was negligent, then

it will be necessary to consider the second question,

namely, that pertaining to the deceased's assump-

tion of the risk of the dangers of his employment.
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The Factory Act of tlie State of Oregon requires

tlie adoption of reasonable safe guards for setscrews

and the like, Init regard must lie had to tlie practica-

bility of adopting the same, and the effectiveness with

which they ma}^ be utilized, as also the dangers of

the employees operating in ])roximity thereto. The

act, however, does not, I think, require any differ-

ent consideration of the issue I have submitted than

that which has been indicated to you. While the act

is pertinent for consideration, it does not change the

issue I have submitted for your consideration.

Now, at to the second question, an employee, by

reason of his voluntary employment and engagement

in a service, is understood to assume, that is, to take

upon himself, the ordinary risk of injury or hurt

that may come to him which is incident to that par-

ticular service, to the extent that the risk is known

to him at the time, or should be readily discernrtble

to a |)erson of his age and capacity in the exercise

of ordinary care and prudence. A person of mature

years must be considered to i^ossess ordinary intelli-

gence and discretion. This as it pertains to the or-

dinary risks incident to the service. But the result

is the same if the emj)loymcnt is more than ordina-

rily hazardous for emplojTiient of the kind, which

IS rendered so by the ill-adaptation or repair of the

])lace or appliances within or with which the em^

ployee is required to work. If the employee enters

upon the service with full knowledge and apprecia-

tion of the risk and hazard attending the particular

service, although extrahazardous for a service of the
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kind, he tliereb}" assumes, as in the former case, that

risk and hazard, and if injury comes to him, he must

bear it without compensation, as his employer is not

liable. So it is if the extra risk or hazard arises

after the employee has entered upon his employ-

ment, and he becomes cognizant of it, or ought, by

the exercise of reasonable care and iirudence, to have

become so cognizant, and continues in tlie service

without complaint or notice to his employer, he as-

sumes that risk or hazard also. As is said by one of

the cases. ''The servant assumes the dangers of the

employment to which he voluntarih^ and intelligently

consents, and, while ordinarily he is to be subjected

only to the hazards necessarily incident to his em-

ployment, if he knows that proper precautions have

l)een neglected, and still knowingly consents to in-

cur the risk to which he will be exposed thereby,

his assent dispenses with" (or rather excuses) "the

duty of the master to take such precautions."

So also the employee assumes such risks of danger

as are oj^en and obvious to the senses, whether such

risks are of ordinary or extraordinary character;

that is to say, such risks as would be readily ap-

parent and appreciated by one exercising his ordin-

ary faculties while at and about his emxDloyment

Ever}^ person sui juris, or of mature years, is re-

quired to exercise his faculties; and if, exercising

reasonable care and prudence under the conditions

present, he would readih^ have observed or come into

knowledge of the danger attending his employment,

he must be held to have assumed the risk of such

employment.
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Now, in this relation, I will give you some other

instructions vrhicli are requested by the defendant:

"The defendant pleads in this case what is known

as assumption of risk, and I instruct you in rela-

tion thereto, that if the deceased knew or as a rea-

sonably prudent person ouglit to have known of the

alleged defect in this appliance which made it neces-

sary for him to use this board or stave to throw this

appliance out of gear, and as a reasonablj'- prudent

person knew or ought to have known of the presence

of this setscrew, or saw, or as a reasonable prudent

person could have seen its presence, and understood

or ought to have understood and appreciated the

risks and hazards, if any, in working with said ma-

chinery in the condition in which it was, and in work-

ing near or about or around this setscrew, and he

was injured thereliy, plaintiff cannot recover. Un-

der such circumstances the deceased would assume

the risks and dangers of being injured.

"The deceased was required to exercise his facul-

ties as a reasonably prudent person, to avoid being

injured, and to avoid placing himself in a position

of danger, and if the deceased knew or as a reason-

a])ly prudent person ought to have kno\\Ti, that this

setscrew was near the place where he was required

to work, and he understood or ought to have under-

stood as a reasonably prudent person, the dangers

therefrom, and notwithstanding came so close in con-

tact with the same that he was caught and thereby

injured, the defendant would not be liable.

"If you find that deceased voluntarily, in the per-

formance of his work, occupied a place of danger,
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knowing it to be dangerous, or if as an ordinarily

prudent person he should have known and appre-

ciated the dangers, he cannot recover, even though

the defendant may have been negligent in failing to

provide reasonabh^ safe and suitable appliances, with

which to do the work.

"If 3"ou find from the evidence that the danger

of using this board or stick to throw this machinery

out of gear and of working near said setscrew was

open, visible and obvious, and of such a nature that

it could be apj^reciated and understood by the de-

ceased as a reasonably prudent person, and if the

deceased, seeing and knowing and appreciating said

dangers, if any, undertook to do the work under such

circmnstances, and was thereb}^ injured, either by

standing too close to this setscrew, or l)y his cloth-

ing being caught thereby, the deceased assumed the

risk of being injured, and under such circumstances

the plaintiff cannot recover."

Now, with this understanding of the law relative

to the assmnj)tion of risk, you may here put your-

selves in the place of the deceased, while engaged in

the service which called him to disengage the clutches

by means of the stave or stick, and, exercising your

judgment and intelligence as men of reasonable pru-

dence and discretion, determine whether, with the op-

portunity of observing and determining for hunself

,

the deceased did observe and know, and appreciate

the danger, or should have known and appreciated,

by the exercise of his intelligence and proper precau-

tion, the danger attending his service. If he did or

ought to have known and appreciated such danger
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and hazard, and entered npon the service or con-

tinued for sometime therein without notice or com-

phunt to his employer, then you will say that he as-

sumed the risk of his mishap, and he cannot recover,

though the defendant might have been negligent in

the first instance. If he did not or ought not to have

known and appreciated such danger by the exercise

of reasonable care and prudence upon his part, then

plaintiff would be entitled to recover, if you find also

that the defendant was negligent under the first is-

sue.

The third question is, as I have related, whether

the deceased was himself negligent, and thereby

In-ought upon himself the mishap causing his death.

If he was, then he cannot recover, although you may

find, if such be your judgment, that the defendant

was negligent in omitting to provide him a safe place

and safe appliances within and with which to work.

In such case it is considered that the negligence of

the employee is the proximate or directly conduc-

iug cause of the accident, and therefore supersedes

other causes, if such exist, more remote, having their

origin with the employer. In determining whether

deceased was negligent, you may apply the same test

of want of proper or reasonable care or precaution

as I liave explained to you as constituting negligence

as it relates to the defendant. There was one in-

struction in this relation asked by the defendant,

which I will give you

:

"If you find that the deceased was careless or neg-

ligent, or failed to exercise the ordinary care of a
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reasonably prudent person in doing this work, and

thereby was injured, plaintiff cannot recover, though

you may find that the defendant was also negligent."

I \\'[\l now instruct you, gentlemen of the jury,

concerning the burden of proof in the ca:i^3. The de-

fendant has asked an instruction upon that subject,

and I will give you that:

"The Court instructs you that the burden of proof

in this case in the first instance is on tlie plaintiff,

and plaintiff must show liy a ^preponderance of the

evidence that defendant has been negligent, and that

such negligence caused the accident, before plaintiff

can recover, and if the evidence does not satisfy you

by a fair preponderance thereof, that the defendant

was negligent, and tliat such negligence caused the

accident, then you must find for defendant."

I vrill state further to you, gentlemen of tlie jury,

that the plaintiff as to this issue has the burden of

proof. The plaintiff having alleged that the defend-

ant was negligent in the particular wliich has been

defined to you, that casts upon the plaintiff, if he

establishes that issue upon his part, to make out the

case ]:>y a preponderance of tlie evidence. That is

what is meant by the burden of proof. It means that

the part)' having the affirmative must make out his

or its case by a preponderance of the evidence.

But in this case there are two other issues that

have been submitted to you. Those issues are such

as liave been affirmatively set forth by the defend-

ant. The first is the assumption of risk, and the

second, contributory negligence. Upon these issues,
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if you get beyond the first issue, the defendant has

the burden of proof; and the defendant must make

out its ease as to the assmni^tion of risk and as to

contributoiy negligence on the part of the deceased

by a preponderance of the evidence. And so, if you

find that the defendant has been negligent by a pre-

ponderance of the evidence, then that shifts the bur-

den of i^roof from that time on, and the defendant

must make out its case upon its affirmative defenses

b}^ a prei3onderance of the evidence.

What we mean b_y a ]3reponderance of the evidence

is such evidence as would cause the scales of jus-

tice to go down upon one side or the other. It may
be ever so small, so that the scales would balance un-

eftvenly. Balancing une^venly upon one side, or go-

ing down upon that side, vrould carry the weight, and

you should find in accordance therewith.

There is a question as to the measure of damages.

The defendant has asked an instruction upon that

question, and I will give it to you

:

"If, under the instruction which I have given, you

find that plaintiff is entitled to recover, you will then

assess the damages which the plaintiff has sustained,

if any. Under the law, the plaintiff is limited to a

sum not exceeding $7,500. If you find for plaintiff,

you may assess his damages in any sum equal to or

below that amount. The measure of the damages is

the value of the life lost to the estate, and is ascer-

tained b}^ the probable accumulated net savings of

the deceased if he had lived. In arriving at this sum,

you ha^e a right to take into consideration the age,
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experience, general health and intelligence of de-

ceased, his habits and capacity, mental and physical,

liis ability and disposition to ear, acqnire and save

propert}^, and ascertain therefrom what, if anything,

would have been his net savings at the end of his

life. Plaintiif is not entitled to recover anything for

pain and suffering of the deceased, or for hospital

bills or loss of association, or on account of love or

affection. If you find for plaintiff, you may, in es-

timating the damages, take into consideration the

fact whether or not deceased accumulated any prop-

erty U13 to the time of his death, and all the circum-

stances which tend to show his ability and disposi-

tion to save money, or his disposition not to save or

accumulate money, and if you find that deceased

would not have left any net savings at the end of his

life, then, under such circumstances, if you so find,

the plaintiff would not be entitled to recover any-

thing beyond nominal damages."

At the risk of some repetition, I will state the rule

again: The proper measure of damages is the tech-

nical loss suffered by the estate, without au}^ sola-

tium, that is, consolation for the grief and anguish

of surviving relatives, or pain and suffering of the

deceased. That element is to be rejected, and the

loss is what the deceased would have probably earned

by his intellect or bodily la]:>or, in liis business or pro-

fession, during the residue of his life, and which, as

representing his net earnings would have gone for

the benefit of his estate, taking into consideration his

age, ability and disposition to labor, and his habits

of living and expenditure.
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The Court, gentlemen of the jury, instructs you

as to the hnw of the case. You are to he governed in

your deliberations by the instructions given you l)y

the Court in that regard. You are, however, the sole

judges of the facts in the case. You are to deter-

mine the weight of the evidence, and, giving it the

weight which you think it entitled to under the rules

of law as given you Ijy the Court, you will determine

and ascertain what your verdict shall be. In order

to detemiine the weight of the evidence, _you may take

into consideration the deportment of the witness

while on the witness-stand, and observe his manner

of giving his testimony, whether he seems to be fair

nnd open, and whether he seems to be telling you the

^vhole truth, or whether he seems to be holding some-

thing in reserve. By this method you can determine

the credibility of the witnesses, and the credibility

of the witnesses, of course, always has a great deal

to do with what your belief as to the testimony will

be.

A person is presumed to speak the truth. This

])resumption, however, may be overcome by the man-

ner in which he testifies, by the character of his tes-

timony, or by evidence atfecting his character or mo-

tives, or by contradictory evidence.

Now, gentlemen of the jury, you will take into con-

sideration, in ar/ving at your verdict, all the testi-

mony that has been adduced in your hearing, and,

considering it along with the credibility of the wit-

nesses as you shall judge them, from the whole, you

will determine what shall be vour verdict in the case.
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[Plaintiff's Exceptions to Certain Instructions

Given.]

I.

To the giving of so much of the above instructions

as told the jnry, "The condition you will accept as a

fact in the case, and no negligence can be imputed to

the defendant, so far as it concerns this investiga-

tion, becau.se that condition did exist. It is not for

that fact tliat the i^laintiff can recover, if at all.

Both parties, that is, the defendant and the deceased,

knew of this condition and were acting with refer-

ence to it—the former l)y adopting a new device for

throwing the gearing out of contact, and the latter

l)y operating such device," the plaintiff in tlie pres-

ence of the jury and counsel and before the jury re-

tired, then and there duly exce])ted nnd tlie excep-

tion was allowed by the Court.

II.

To the giving of so much of the above instructions

as told the jury, "All other allegations of negligence

may be eliminated from the case, and those touch-

ing this last condition alone considered," the plain-

tiff in tlie presence of tlie jury and counsel and be-

fore the jury retii'ed, tlien and there duly excepted,

and the exception was allowed by the Court.

III.

To the giving of so much of the al)ove instructions

as told the jury, "Kocond, whether the deceased as-

sumed the risk incident to his emx)loAmient, " the
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plaintiff in the presence of the jury and counsel and

before the jury retired, then and there duly excepted,

and the exception was allowed b}^ the Court.

IV.

To the giving of so much of the above instructions

as told the jury, "The Factory Act of the State of

Oregon, howe^'er, does not, I think, require any dif-

ferent consideration of the issue I have sulmiitted

than that which has been indicated to you. Wliile

the act is pertinent for consideration, it does not

change the issue I have submitted for jowv consid-

eration," the plaintiff in the ]^resence of tlie jury and

counsel and before the jurv retired, then and there

duly excepted, and the exception was allowed bv the

Court.

V.

To the giving of so much of the al)ove instructions

as told the jury, "Now, as to the second cjuestion, an

emi3loyee, b,y reason of liis voluntary eniplo5anent and

engagement in a service, is understood to assume,

that is, to take upon himself, the ordinary risk of

injurv or hnrt that may come to him which is in-

cident to that particular service, to the extent that

the risk is known to him at the time, or sliould ]>e

readily discernible to a person of his age and capac-

ity in the exercise of ordinary care and iDrudence.

A person of mature years must be considered to pos-

sess ordinary intelligence and discretion. This as

it i^ertains to the ordinary risks incident to the ser-

A'ice. But the result is the same if the emplo_yment

is more than ordinarily hazardous for employment
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of tlie kind, which is rendered so by the ill-adapta-

tion or repair of the place or appliances within or

with which the employee is required to work. If

the employee enters upon the service with full knowl-

edge and appreciation of the risk and hazard at-

tending the particular service, although extra haz-

ardous for a service of the kind, he thereliy assumes,

as in the former case, that risk and hazard, and if

injury comes to him, he must bear it Avithout com-

pensation, as his employer is not liable. So it is if

the extra risk or hazard arises after the employee

has entered upon his emi)loyment, and he becomes

cognizant of it, or ought, by the exercise of reason-

able care and prudence, to have become so cogniz-

ant, and continues in the service without complaint

or notice to his emjjloyer, he assumes that risk or

hazard also. As is said by one of the cases: "The

servant assumes the dangers of the employment to

wlucli he voluntarily and intelligently consents, and,

while ordinarily he is to be sulijected only to tlie

hazards necessarily incident to his emplo^mient, if

he knows that in-oper precautions have been neg-

lected, and still knowingly consents to incur the risk

to which he will be exposed thereby, his assent dis-

penses with" (or rather excuses) "the duty of the

master to take sucli precautions," tlie plaintiff in

the presence of the jury and counsel and before the

jnry retired, then and there duly excepted, and the

excei>tion was allowed by the Court.

VI.

To the giving of so much of the above instructions
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as told tlie jury, "So also tlie employee assumes such

risks of danger as are open and obvious to the senses,

whether such risks are of ordinary or extraordinary

character, that is to say, such risks as would he read-

ily apparent and appreciated by one exercising his

ordinary faculties while at and about his employ-

ment. Every person sui juris, or of mature years,

is required to exercise his faculties ; and if, exercis-

ing reasonable care and prudence under the condi-

tions present, he would readily have observed or come

into knowledge of the danger attending his employ-

n.ient, he nmst be held to have assumed the risk of

such employment," the plaintiff in the presence of

the jury and counsel and before the jury retired, then

and there duly excepted and the exception was al-

lowed by the Court.

VII.

To the giving of so much of the above instruc-

tions as told the jury, "The defendant pleads in this

case what is known as assumption of risk, and I in-

struct you in relation thereto, that if the deceased

knew, or as a reasonably prudent person ought to

have known, of the alleged defect in this appliance

which made it necessary for him to use this board or

stave to throw this appliance out of gear, and as a

reasonably prudent person knew or ought to have

known, of the presence of this setscrew, or saw, or

as a reasonably prudent ])erson could have seen its

presence, and understood or ought to have under-

stood and appreciated the risks and hazards, if any,

in working with said machinery in the condition in
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Avhicli it was, and in working near or about or around

this setscrew, and lie was injured thereby, plaintiff

cannot recover. Under such circumstances the de-

ceased wr>uld assume the risks and dangers of being

injured," the plaintiff in the presence of the jury and

counsel and before the jury retired, then and there

duly excepted, and the exception was allowed by the

court.

YIII.

To the giving of so much of the above instructions

as told the jury, "The deceased was required to ex-

ercise his faculties as a reasonably prudent person,

to avoid being injured, and to avoid placing himself

in a position of danger, and if the deceased knew or

as a reasonably prudent person ought to have known

that this setscrew was near the place where he was

required to work, and lie understood or ought to have

understood as a reasonably prudent person, the

dangers therefrom, and notwithstanding came so

close in contact with the same that he was caught and

thereby injured, the defendant would not be liable,"

the |)laintiff in the presence of the jury and counsel

and before the jury retired, then and there excepted,

and the exception was allowed by the Court.

IX.

To the giviug of so much of the above instructions

as told the jury, "If you find that deceased voluntar-

ily, in the performance of his work, occupied a place

of danger, knowing it to l)e dangerous, or if as an

ordinarily ]')rudent person he should have known and

appreciated the dangers, he cannot recover, even
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though the clefen riant may have been negligent in

failing to p^o^•ide reasonably safe and suitable ap-

pliances, with wliich to do the work," the plaintiff in

the presence of the jnr}^ and counsel and liefore the

jury retired, tlien and there duly excepted, which ex-

ception was allowed 1j.y the Court.

X.

To the giving of so much of the above instructions

as told the jury, "If you find from the evidence that

the danger of using this l)oard or stick to throw this

machinery out of gear a]id of working near said set-

screv/ w^as open, visible and oljvious, and of such a

nature that it could be ai3preciated and understood

by the deceased as a reasonably prudent person, and

if the deceased, seeing and knowing and appreciating

said dangers, if any, undertook to do the work under

such circumstances, and was thereby injured, either

by standing too close to the setscrew, or ]}y his cloth-

ing being caught thereby, the deceased assumed the

risk of being injured, and under such circumstances

the plaintiff cannot recover," the plaintiff in the pres-

ence of the jury and counsel and before the jury re-

tired, then and there duly excepted, and the exception

was allowed by the Court.

XI.

To the giving of so much of the above instructions

as told the jury, "Now, with this understanding of

the law relative to the assumption of risk, you may

here put yourselves in the place of the deceased, while

engaged in the service which called him to disengage

the clutches by means of the stave or stick, and, ex-
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ercisiiig voiir judgment and intelligence as men of

reasonable prudence and discretion, determine

whether, witli the opportunity of observing and de-

termining for himself, the deceased did observe, and

know, and appreciate the danger, or should have

known and appreciated, by the exercise of his intelli-

gence and ]n'oper precaution, the danger attending

his service. If he did or ought to have known and

appreciated such danger and hazard, and entered

upon the service or continued for some time therein

without notice or complaint to his employer, then you

will say that he assumed the risk of his mishap, and

he cannot recover, though the defendant might have

been negligent in the first instance," the plaintiff in

the presence of tlie jury and counsel and before the

jury retired, then and there duly excepted, and the

exception was allowed l^y the Court.

XII.

To the giving of so much of the above instruction

as told the jury, "and the defendant must make out

its case as to the assumption of the risk on the part

of the deceased hy a prej^onderance of the evidence,"

the i^laintiff in the presence of the jury and counsel

and before the jury retired, then and there duly ex-

cepted, and the exception was allowed by the Court.

[Order Settling, etc., Bill of Exceptions.]

AMiereupon, the Court now being willing to pre-

serve the record in order that its rulings may be re-

viewed for error, if any there b//, now certifies that

the foregoing bill of exceptions contains all of the

evidence offered or admitted on the trial, together
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with the rulings of the Court thereon, and all of the

instructions given by the Court to the jury and the

exceptions taken to the same or an}' part thereof and

allowed thereon.

Whereupon, this bill of exceptions is now here set-

tled, certified and signed this 10th day of June, A. D.

1908.

CHAS. E. WOLVERTON,
Judge.

The within bill of exceptions tendered this 10th

day of June, 1908.

CHAS. E. WOLVERTON,
Judge.

United States of America,

District of Oregon,—ss.

Due sen^ice of the within bill of exceptions is here-

by' admitted to have been made upon the defendant

and upon me as attorney for defendant this 10th day

of June, 1908, by receiving a copy thereof certified

to by Henry E. McGinn, a attorney for plaintiff.

F. S. SENN,
Attorney for Defendant.

Filed June 20, 1908. G. H. Marsh, Clerk.
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And afterward, to wit, on the 2Gtli day of June, 1908,

there was duly filed in said court a Petition for

Writ of Error, in the words and figures as fol-

lows, to wit:

In the Circuit Court of the United States for the

District of Oregon.

JOHN WELSH, Administrator of the Estate of

MICHAEL WELSH, Deceased,

Plaintiff,

vs.

THE BARBER ASPHALT PAVING COM-
PANY,

Defendant.

Petition for Writ of Error and Allowance Thereof,

John Welsh, administrator of the estate of Michael

A¥elsh, deceased, plaintiff in the above-entitled cause,

feeling himself aggrieved by the verdict of the jury

and the judgment in the above-entitled action entered

on the 6th day of May, 1908, by which it was adjudged

that said plaintiff take nothing by this action, and

that said defendant go hence without day, and that

defendant do have and recover from said plaintiff

its costs and disbursements taxed at $92.70, comes

now by its attorney, Llenry F. McGinn, and petitions

said Court for an order allowing said plaintiff to

prosecute a writ of error to the Honorable, The United

States Circuit Court of Appeals for the Ninth Cir-

cuit, under and according to the laws of the United
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States, in that behalf made and provided, and also

that an order be made fixing the amount of security

which the plaintitf shall give and furnish upon said

writ of error, and that upon the giving of such se-

curity all further proceedings in this court be sus-

pended and stayed luitil the determination of said

writ of error.

And your petitioner will ever pra}".

HENRY E. McGinn,
Attorney for Plaintiff.

The foregoing petition for writ of error is hereby

allow^ed this 20tli day of June, 1908.

CHAS. E. AVOLVERTON,
Judge.

District of Oregon,

County of Multnomah,—ss.

Due service of the within petition for w^'it of error

is hereby accepted in Multnomah County, Oregon,

this 26th day of June, 1908, b}^ receiving a copy there-

of, duly certified to as such by Henry E. McGinn, at-

torney for plaintiff.

F. S. SENN,

Attorney for Defendant.

Filed June 26, 1908, G. H. Marsh, Clerk.
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And afterward, to wit, on the 26th day of June,

1908, there was duly filed in said court, an As-

signment of Errors, in words and figures as fol-

lows, to wit:

In the Circuit Court of the United States for the

District of Oregon.

JOHN WELSH, Administrator of the Estate of

MICHAEL WELSH, Deceased,

Plaintiff,

vs.

THE BARBER ASPHALT PAVING COM-
PANY,

Defendant.

Assignment of Errors.

Comes now the plaintiff, John Welsh, administra-

tor of the estate of Michael Welsh, deceased, above

named and in connection with liis petition for a writ

of error in the above-entitled action alleges that

there was error on the part of the Circuit Court of

the United States for the District of Oregon in re-

gard to matters and things hereinafter set forth, and

the plaintiff thereuj^on makes this, his assignment of

errors

:

I.

The Court erred upon the trial of said cause in in-

structing the jur}^, ''The condition you will accept

as a fact in the case, and no negligence can be im-

puted to the defendant, so far as it concerns this in-
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vestigation, because that condition did exist. It is

not for that fact that the plaintiff can recover, if at

all. Both parties, that is, the defendant and the de-

ceased, knew of this condition and were acting with

reference to it—the former by adopting a new device

for throwing the gearing out of contact, and the lat-

ter I}}' operating such device."

II.

The Court erred upon the trial of said cause in

instructing the jury "All other allegations of negli-

gence ma,y be eliminated from the case, and those

touching this last condition alone considered."

III.

The Court erred upon the trial of said cause in

instructing the jury, "Second, whether the deceased

assumed the risk incident to his emploraient.

"

IV.

The Court erred u]3on the trial of said cause in

instructing the jury, "The Factory Act of the State

of Oregon, however, does not, I think, require any

different consideration of the issue I have submitted

than that which has been indicated to 3^ou. While

the act is pertinent for consideration, it does not

change the issue I have submitted for your consider-

ation.
'

'

V.

The Court erred upon the trial of said cause in in-

structing the jury, "Now, as to the second question,

an emploj'ee, by reason of his voluntary employment

and engagement in a service, is understood to as-

sume, that is, to take ujjon himself, the ordinarj^ risk
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of injury or hurt that ma}^ come to hhn which is in-

cident to that particular service, to the extent tliat

the risk is know]i to him at the time, or should be

readily discernible to a person of his age and capac-

ity in the exercise of ordinary care and prudence.

A person of mature years must be considered to pos-

sess ordinary intelligence and discretion. This as it

pertains to the ordinary risks incident the service.

But the result is the same if the eml^lo}^nent is more

than ordinarily hazardous for emplo\inent of the

kind, which is rendered so by the ill-adaptation or re-

pair of the place or appliances within or with which

the employee is required to work. If the employee

enters upon the service with full knowledge and ap-

preciation of the risk and hazard attending the par-

ticular service, although extrahazardous for a ser-

vice of the kind, he thereby assiunes, as in the former

case, that risk and hazard, and if injury comes to

him, he must bear it without compensation, as his

employer is not liable. So it is if the extra risk or

hazard arises after the employee has entered upon

his employment, and he becomes cognizant of it, or

ought, by the exercise of reasonable care and prud-

en(!e, to have become so cognizant, and continues in

the service without complaint or notice to his em-

ployer, he assumes that risk or liazard also. As is

said by one of the cases: "The servant assumes the

dangers of the emplojanent to which he voluntarily

and intelligently consents, and, while ordinarily he

is to be subjected only to the hazards necessarily in-

cident to his emplo}^nent, if he knows that proper
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precautions have been neglected, and still knowingly

consents to incur the risk to which he will be exposed

thereby, his assent dispenses with" (or rather ex-

cuses) "the duty of the master to take such precau-

tions,"

VI.

The Court erred upon the trial of said cause in in-

structing the jury, "So also the employee assumes

sucli risks of danger as are open and obvious to the

senses, wliether such risks are of ordinary or extra-

ordinary character; that is to sa}", such risks as

would be readily apparent and appreciated by one

exercising his ordinary faculties while at and about

his employment. Every person sui juris, or of ma-

ture 3^ears, is required to exercise his faculties; and

if, exercising reasonable care and prudence under

the conditions present, lie would readily have ob-

served or come into knowledge of tlie danger attend-

ing his emplo^^nent, he nuist be held to have assumed

the risk of such employment."

VII.

The Court erred u]3on the trial of said cause in in-

structing the jury, "The defendant pleads in this

case what is known as assumption of risk, and I in-

struct you in relation thereto, that if the deceased

knew or as a reasonably prudent person ought to

have known of the alleged defect in this appliance

which made it necessary for him to use this board or

stave to throw this appliance out of gear, and as a

reasonably prudent person knew or ought to have

known of the presence of this setscrew, or saw, or
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as a reasonably prudent person could have seen its

presence, and understood or ought to have under-

stood and appreciate^d the risks and hazards, if any, in

working with said machinery in the condition in

which it was, and in working near or about or around

this setscrew, and he was injured thereby, plaintiff

cannot recover. Under such circumstances the de-

ceased would assume the risks and dangers of being

injured."

VIII.

The Court erred upon the trial of said cause in in-

structing the jury, "The deceased was required to

exercise his faculties as a reasonably prudent person,

to avoid being injured, and to avoid placing himself

in a position of danger, and if the deceased knew or

as a reasonably prudent person ought to have known

that this setscrew was near the place where he was

rec^uired to work, and he understood or ought to have

understood as a reasonable prudent person, the dan-

gers tliei'efrom, and notwithstanding, came so close

in contact with the same that he was caught and

thereb}^ injured, the defendant would not be liable."

IX.

The Court erred upon the trial of said cause in

instructing the jury, "If you find that deceased vol-

luitarily, in the performance of his work, occujued a

place of danger, knowing it to be dangerous, or if as

an ordinarily prudent person he should have known

and appreciated the dangers, he cannot recover, even

though the defendant may have been negligent in

failing to provide reasonably safe and suitable appli-

ances, with which to do the work. '

'
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X.

The Court erred upon the trial of said cause in in-

structing the jury, "If you find from the evidence

that the danger of using this board or stick to thro\v

this machinery out of gear and of working near said

setscrew was open, yisiljle and o])yious, and of sudi

a nature tliat it could be appreciated and understood

hy the deceased as a reasonaljly prudent person, and

if the deceased, seeing and knowing and appreciat-

ing said dangers, if any, undertook to do the work

under such circumstances, and was thereby iniured,

either by standing too close to this setscrew, or by his

clothing being caught thereby, the deceased assumed

the risk of being injured, and under such circum-

stances the plaintiff cannot reeoyer."

XL
The Court erred u])on the trial of said cause in

instructing the jury, "Now, with this understandiuflj

of the law relative to the assum]3tion of risk, you

may here put yourselves in the ijlace of the deceased,

while engaged in the service whi<'h called him to dis-

engage the clutches by means of the stave or stick,

and, exercising your judgment and intelligence as

men of reasonable prudence and discretion, deter-

mine, whether, with the opportunity of observinq;

and determining for himself, the deceased did ol)-

serve, and know, and appreciate the danger, or

should have known and a^Dpreciated, by the exercise

of his intelligence and proper precaution, the danger

attending his service. If he did or ought to have

known and appreciated such danger and hazard, and
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entered upon the service or continued for some time

therein without notice or complaint to his employer,

then you will say that he assumed the risk of liis mis-

Iiap, and lie cannot recover, thouo'h tlie defendant

might liave been negligent in the first instance."

XII.

The Court erred upon the trial of said cause in

instructing the jury, "And the defendant must make

out its case as to the assmnption of risk on the part

of the deceased by a preponderance of the evidence."

Portland, Oregon, June 26th, 1908.

HENRY E. McGinn,
Attorney for the Plaintiff.

United States of iVmerica,

District of Oregon,—ss.

Due service of the within Assignment of Errors is

hereby accepted in Multnomah County, Oregon, this

26th day of June, 1908, by receiving a copy thereof,

duly certified to as such by Henry E. McGinn, attor-

ney for plaintiff.

F. S. SENN,
Attorney for Defendant.

Filed June 26, 1908. G. H. xMarsh, Clerk.
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And afterward, to wit, on Friday, the 26th day of

June, 1908, the same being the 65th judicial day

of the regular April term of said court—Pres-

ent, the Honorable CHARLES E. WOLVER-
TON, United States District Judge presiding

—

the following proceedings were had in said cause,

to wit:

In the Circuit Court of the United States for tiie

District of Oregon.

JOHN WELSH, Administrator of the Estate of

MIDHAEL AVELSH, Deceased,

Plaintiff,

vs.

THE BARBER ASPHALT PAVING COM-
PANY,

Defendant.

Order Allowing Writ of Error and Fixing Amount

of Bond.

Now, at this day, this cause comes on to be heard

upon the petition of tlie plaintiif, John Welsh, ad-

ministrator of the estate of Michael A¥elsh, deceased,

for a writ of error, and for allowance thereof, said

plaintiff appearing by his attorney, Mr. Henry E.

McGinn, and it appearing to the Court that the said

plaintiff has filed his petition for a writ of error here-

in, and has therewith filed his assignment of errors,

it is ordered that said writ of error be and the same is

hereby allowed, and that a citation issue and be

served as by law provided.
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It is further ordered that the amount of the bond

to be given by the said plaintiff, John Welsh, admin-

istrator of the estate of Michael Welsh, deceased, be

fixed at the sum of $500.00, with good and sufficient

surety to be approved by tlie Court, which bond being

now filed with United States Fidelity and Guaranty

Company as surety is hereby approved.

Dated June 26, 1908.

CHAS. E. WOLVERTON,
Judge.

Filed June 26, 1908. G. H. Marsh, Clerk.

And afterward, to wit, on the 26tli day of June, 1908,

there was duly filed in said court, a Bond on

Writ of Error, in words and figures as follows,

to wit:

[Bond on Writ of Error.]

1)1 fJic Cirniit Court of the United States for the

Distriet of Oregon.

JOHN AYELSH, Administrator of the Estat,^ of

MICHAEL WEL8H, Deceased,
Plaintiff,

vs.

THE BARBER ASPHALT PAVING COM-
PANY,

Defendant.

Know all men by these presents, that we, John

Welsli, Administrator of the estate of Michael Welsh,

deceased, as principal, and United States Fidelity

& Guaranty Company, as surety, are held and firmly

bound unto the Barber Asphalt Paving Company, a
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corporation, in the sum of $500.00, to be paid to the

said Barber Asphalt Paving Compan}^, for the pay-

ment of which, well and truly to be made, we bind

ourselves, and each of us, and our and each of our

successors, lieirs, executors and administrators,

jointly and severally, firndy by these presents.

Sealed with our seals and dated this 26tli dav of

June, 1908.

Whereas, the above-named John Welsh, admin-

istrator of the estate of Michael Welsh, deceased, has

applied for and obtained a writ of error to the United

States Court of Appeals for the Ninth Circuit, to re-

verse the judgment rendered in the above-entitled

cause by the Circuit Court of the United States for

the District of Oregon.

Now, therefore, the condition of this obligation is

such that if the above-named John Welsh, adminis-

trator of the estate of Michael Welsh, deceased, shall

prosecute said writ to effect, and answer all damages

and costs if it shall fail to make good its plea, then

this obligation shall be void ; otherwise the same shall

be and remain in full force and virtue.

JOHN WELSH, Administrator of the Estate

of Michael Welsh, Deed., [Seal]

Principal.

[Seal of U. S. Fidelity & Guaranty Co.]

THE UNITED STATES FIDELITY AND
GUARANTY COMPANA^

By E. L. THOMPSON,
Its Attorney in Fact,

Surety.
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Tlie within bond is hereby approved this 26th da}'

of June, 1908.

CHAS. E. WOLVERTON,
Judge.

Filed June 26, 1908. G. H. Marsh, Clerk.

And afterward, to wit, on Thursday, the 7th day of

July, 1908, the same heing the 74th judicial day

of the regular April term of said Court—Pres-

ent, the Honorable CHAELES E. AVOLVER-
TON, United States District Judge, presiding

—

the following proceedings were had in said cause,

to wit:

[Order Amending Bill of Exceptions.]

In the Circuit Court of the United States for the

District of Oregon.

No. 325s.

July 7, 1908.

JOHN WELSH, Administrator,

vs.

BARBER ASPHALT PAVING COMPANY.

Now, at this day, on motion of Mr. F. S. Senn, of

counsel for the defendant in the above-entitled cause,

it is ordered that the Bill of Exceptions heretofore

tiled herein be amended by inserting therein the mo-

tion of said defendant made during the trial of this

cause for non-suit herein.
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And afterward, to wit, on the 13tli day of J\\\j, 1908,

there was duly filed in said court a Motion and
Order Amending Bill of Exceptions, in words
and figures as follows, to wit :

In the Circuit Court of the United States for the

District of Oregon.

JOHN AVELSH, Administrator of the Estate of

MICHAEL WELSH, Deceased,

Plaintiff,

vs.

THE BARBER ASPHALT PAVING COM-
PANY,

Defendant.

Motion [For Amendment of Bill of Exceptions].

Come now plaintiff and the defendant above named
by their respective attorneys and represent and show

as follows

:

That wdiereas, a bill of exceptions in tlie above-en-

titled matter has been settled and agreed upon ; and.

Whereas, there is omitted from such bill of excejv

tions motion for a nonsuit duly made by the defen-

dant at the close of the introduction of the evidence

for tlie plaintiff and again urged by the defendant at

the close of all tlie testimony in the case.

Now, therefore, it is mutually stipulated and

agreed by and between the attorneys hereto, and so

ordered by the above-entitled court, that the following

matter be made a part and portion of the bill of ex-
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ceptions on file herein, and that .said bill of exceptions

be amended so as to include the following matter, to

wit :

At the close of the introduction of all the plain-

tiff's testimony in chief the defendant moved the

Court for a judgment of nonsuit on the following

grounds

:

1st. That plaintiff has failed in establishing facts

sufficient to constitute a cause of action, and has

failed to establish sufficient facts to be submitted to

the jury.

2d. For the reason that the evidence shows that

the deceased assumed the risk of injury from the

work he was doing and from the machinery that he

was operating at the time of the accident.

3d. That the evidence shows that the deceased had

equal knowledge with the defendant of the condition

and the danger of the machinery and appliance that

he was using, and, therefore, cannot recover.

4th. That the evidence shows that the deceased

voluntarily and needlessly assumed a position of

peril.

5th. That the deceased chose a dangerous course

of action when he knew of a safer and better way of

doing work, or, by the exercise or ordinary care

might have known it.

6th. That the deceased had knowledge of safe

ways of doing this work, and notwithstanding this

chose a dangerous way.

7th. The evidence shows that the deceased was

guilty of contributory negligence.
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This motion the Court overruled. Defendant ex-

cepted and exeej)tion was duh^ allowed by the Court.

At the close of all the testunony the defendant again

moved the Court for a judgment of nonsuit and for

a directed verdict on the same grounds as aforesaid,

and the Court overruled the motion, to which ruling

the defendant duly excepted, which exception was

allowed by the Court.

HENRY E. McGinn,
Attornej'-s for Plaintiff.

F. S. SENN and

F. S. BLATTNER,
Attorneys for Defendant.

AYhereupon the above amendment to the bill of ex-

ceptions in the above-entitled matter on file herein

is hereby, this 13th of July, 1908, allowed.

CHAS. E. WOLVERTON,
Judge.

Filed July 13, 1908. G. H. Marsh, Clerk.
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And afterward, to wit, on Thursday, the 23d day of

July, 1908, the same being the 88th judicial day

of the regular April term of said court—Present,

the Honorable CHARLES E. WOLVERTON,
United States District Judge presiding—the fol-

lowing proceedings were had in said cause, to

[Order Enlarging Time to File Record.]

In the Circuit Court of the United States for the

District of Oregon.

No. 3252.

July 23, 1908.

JOHN WELSH, Administrator of the Estate of

MICHAEL WELSH, Deceased,

vs.

THE BARBER ASPHALT PAYING COM-
PANY.

Now, at this day, for good cause shown to the

Court, it is ordered that the time for filing the tran-

script of record in this cause in the United States

Circuit Court of Appeals for the Ninth Circuit, be,

and the same is hereby, extended ten days.

CHAS. E. WOLYERTON,
Judge.
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[Clerk's Certificate to Transcript of Record,

United States of America,

District of Oregon,—ss.

I, G. H. Marsh, Clerk of the Circuit Court of the

United States for the District of Oregon, by virtue of

the foregoing Writ of Error, and in obedience there-

to, do herel:)y certify that the foregoing pages, num-

bered from three to 171, inclusive, contain a true and

complete transcript of the record and proceedings

had in said court, in the case of John Welsh, admin-

istrator of the estate of Michael Welsh, deceased,

]3laintiff in Error, against the Barber Asphalt Pav-

ing Company, Defendant in Error, as the same ap-

pear of record and on file at my office and in my
custody.

And I further certify that the cost of the foregoing

transcript is Eighty-nine 10/100 Dollars, and that the

same has been paid by said Plaintiff in Error.

In testimony whereof I have hereunto set my hand

and affixed the seal of said Court, at Portland, in

said District, this 28th day of July, A. D. 1908.

[«eal] G.H. MARSH,
Clerk.
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[Endorsed]: No. 1629. United States Circuit

Court of Appeals for the Ninth Circuit. John

Welsh, Administrator of the Estate of Michael

Welsh, Deceased, Plaintiff in Error, vs. The Barber

Asphalt Paving Company, Defendant in Error.

Transcript of Record. Upon Writ of Error to the

United States Circuit Court for the District of Ore-

gon.

Filed August 5, 1908.

F. D. MONCKTON,
Clerk.


